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o HA A (T=FEATd 1997 ) Az,

5) ol3t =& AeA, -’Jr"g”“ FrARY Xﬂﬂ”, A 7 Id=ER, 2147] &
SgAPste] BRI A ( 2002) ‘62 617 =2 3

rJ
HJ

_?1,



e [ F87 et ZutAl 177

2 P RAK

-

A, =rf} Fela gL vl frARE FRAQ S4S 7RI kS s
<= FEu SEo) W 22 Y A3 ARe] Aol w1
oF Wgko] 2R, tiF-E AHAAE S T8l 2AlEn. dede
o] FolA = I FFL T 20l SlolA
= Hio} o] AR I7bME el EAE = A9 a8H0E
she 7leo® Z8shal 3l

A, IFF SlolA Z1zAREe AFEe] APgel 1ot Ziee] 2 B, s dE
I A HEAAS AR ke A2 otk o3t 5L A dEe] TARL
B3l 71zARRe AAZ BAskaL Jlojof she A ofighe AdE yehdth 34
gE] olHF SRS A EES AP dRlzks 4 o9l Fr1H] HHs Hdl
M olgd g A Tt FAEF] TIARtel e AAxx7E A gl el
AN IS Tkl ST Z1zARtel e Il Ade EAsHA HH SAAE
o] dSo] Bigks AFolle Hot B2 ol&9 713E Aled 5 Utk Goode 1 ©]
of tisl ‘Tt dFEe] AE7IRARI E2lH o] AEa e Ao F3A4]
7k Ak dde =t FU1RRE Eshs AE 59 FEE AlviskaL
AL =star ok

AR, Y FE 7125 olF= 7I2ARt T 4R 53] 8oy 58 52 1 A

S| WeAde 7L glom B 735 ABAR dSo] E7Fssitt oA, &
719 WHES dSshe AL dST Qe 840} SAIHC)AL T RS 7HA
= AoM A ‘=HPolghs Zoltts

o3t SWM B2 SAEe] I YES
o7 K It

oy
ol
g
X
-
M
]
4
X0,
o
POUR
o
k)
o
i
QL

_‘

ki

[‘U O
e
r—i':
_I./
2
Lo
)
)
R
b
]I.
K-S
S
g:
%
M

6) =utey o} Ao dEe] FRoE 4Ee FAMI(striking similarity)o] A3} o] & £, David
A. Chaikin and Brendan J. Moher, “Commodity Futures Contracts and the Gaming Acts”, Lioyd’
Maritime and Commercial Law(1986), p.393 Z+=.

7) Roy M. Goode, Commercial Law in the Next Millennium, 1998, p.7. 2] Roy Kreitner,
“Speculations of Contract, or How Contract Law Stopped Worrying and Learned to Love Risk”,
Columbia Law Review 100(2000), p.1097.

8) Lloyd v Citicorp Australia Ltd and another(1987) 11 NSWLR 286, 287-8(per Rogers J.).

9) dAY, William Blair, “Liability Risk in Derivatives Sales”(1996) 11 Journal of International
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Banking Law 18, 19(*some derivatives are bets pure and simple”); Philip M. Johnson, Derivatives:
A Manager’s Guide to the World’s Most Powerful Financial Instruments, 1999, p. 29(“derivatives
trading cannot be entirely disassociated with gambling”); Joseph L. Motes III, “Comments: A
Primer on the Trade and Regulation of Derivative Instruments’, SMU Law Review 49(1996),
pp.579, 583([derivatives] instrument is simply a ‘side bet’) 2.

10) Philip R. Wood, International Loans, Bonds and Securities Regulation(1995), p.11; Schuyler K.
Henderson, “Regulation of Swaps: How, and Why?”, Journal of International Banking Law 8
(1993), p.351 =,

11) Theresa A. Gabaldon, “John Law, with a Tulip, in the South Seas: Gambling and the Regulation
of BEuphoric Market Transactions”, Journal of Corporation Law 26(2001), pp.256-257.

12) Tony Ciro, “Gaming Laws and Derivative”, Company and Securities Law Journal 17(1999),
pp.172-174.

3) Schuyler K. Henderson, op. cit., p.351.
21A7] ZAEAA FAFET Teke] ARG B YolAAT, 1947] ARREAAE & FAe
fﬂ%} T 98 AxE dd59 U3 Roy Kreitner, “bpeculatlons of Contract, or How Contract
Law Stopped Worrying and Learned to Love Risk”, Columbia Law Review 100(2000), p.1099.
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1) 74 &

Ao TMH(Gaming Act 1845(UK) A|18F= BE ‘THF == ARYA 9F (contracts
by way of gaming or wagering)& FAI8kaL, 1 A5 FRlskal qlvk F=ellA s dF
I Adste] @Az o gt FAZE AVEJG A ol T ApAA
oF (contracts for differences)S AMFe] e 7FAol tigh TBkS FAdsitia dds)] & 4
o]AThI® YnkHo R o]edt EAIE 1986d F-8AIMI 2 (Financial Services Act)ol|A]
TR FPezZA Aok FAUNAY (investments) S EuPHE ] AEoTRE W
AgrozH A= Ariar & 5 JrhAesR). 18y 53] F-84A) ofd Aol o5}
of AE 75 ApbA o] ErkE FAdsk=A] ofitell tisiM = 3] EAI7E Het

15) Iona Levine, “Legal Risk Management” in Warren Edwardes, Key Financial Instruments:
Understanding and Innovating in the World of Derivatives(2000), p.128.

16) Husam Hourani, “Currency Futures Transactions Held Contrary to Islamic Sharia by the Abu
Dhabi Supreme Court”, Journal of International Banking Law 13(1998), p.339.

17) Michael S. Bennett and Michael J. Mari, “The Casablanca Paradigm: Regulatory Risk in the
Asian Financial Derivatives Markets”, Stanford Journal of Law, Business & Finance 5(1999), p.4l.

18) 18y BEHA 337154 (enforceability)2 1783k AT oA, Morgan v Ferber, 6 Law ]

Rep CP 75(20 January 1837), p.81(“wagers, with some exceptions, are good at common law”).



180 ST M7 M2=(2006)

o] BAE A WYANA DRI vl Qov), AT FelshpFe] Bupo 2Ael
42 AESFE A o Fa% BAZ 450} Sk 20008 AP F
MR e ol Ae THse] 19869 FEAmIze] eI QA a2

5 HASIATHAI2Z).

_WL
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S=81A| ©Kwagering contract)< 3181 ARIQ] Carlill v Carbolic Smoke Ball Co) %
ofel] wE ™2 ErbAoke- T 7 842 39 AN, GRS FEEA] o]
71AG 2 5 ejok ‘3}51(‘*&§"é’), A, FARE 2T el Aol thste] tE o]
o] flofof KSR o] (sufficient interest)e] F-AY). A 2717} FASIS |9y
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19) William Blair, “Regulation and Private Law in OTC Derivatives Litigation”(Paper presented at
Conference on the New International Financial Architecture(University of Hong Kong, 5 June
1999)), p.8; Joanna Gray and Elspeth Fennel, “Derivative Financial Instruments, Risk, Regulation
and Investor Protection” in Robert Baldwin(ed), Law and Uncertainty: Risks and Legal
Processes(1997), pp.161-2; Gillian Hogarth, Are Swaps Gambling Contracts, Journal of International
Banking Law 8(1993), p.331; Mark Stallworthy, “UK Interest Rate Swaps and Local Authorities:
Gaming Transaction”, International Company and Commercial Law Review 4(9)(1993), p.356.

20) 2 Chitty on Contracts, 28th ed.(1999), pp.946-947.

21) Carlill v Carbolic Smoke Ball Co [1892] 2 QB 48 490, aff'd[1893] 1 QB 25(“one by which two
persons, professing to hold opposite views touching the issue of a future uncertain event, mutually
agree that, dependent upon the determination of that event, one shall win from the other, and
that other shall pay or hand over to him, a sum of money or other stake; neither of the
contracting parties having any other interest in that contract than the sum or stake he will so
win or lose, there being no other real consideration for the making of such contract by either of
the parties”).

22) aefate] 7B o) AdR Astod o]og AAY £AL I 4 flo, Bk Fa A
= 295 AT 4 gle Aoltk Simon James, The Law of Derivatives(1999), p.24.
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23) David A. Chaikin and Brendan J. Moher, “Commodity Futures Contracts and the Gaming Act”
Lloyd's Maritime and Commercial Law(1986), p.393.
4) Alg|2%= Philip R. Wood, Title Finance, Derivatives, Securitisations, Set-off and Netting(1995),
p.107 FZ.
5) AFE 2+ Simon James, op. cit., pp.24-25.
6) AN, City Index v Leslie[1992] 1 QB 98, 112. Q1= 9F-7]FE A ALY Q&S &1lsly] ¢
sk shue] @47 meofst % 9tk k. David A. Chaikin and Brendan ]. Moher, op. cit, p.
27) Morgan Grenfell & Co Ltd v Welwyn Hatfield District Council [1995] 1 All ER 1, 10.
28) Ibid.
29) Ibid.
30) oA, Simon James, op. cit., p.24 FHZE.
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31) David A. Chaikin and Brendan J. Moher, op. cit., p.396.
32) AAl Goff fHTAS “FE|2gS HEN Tutd aFatAT, YHF WA ol F571 obd Aol
3 AAIZE vk Qo). Westdeutsche Landesbank Girozentrale v Islington LBC [1996] 2 All ER 961, 964.
33) 20008 FSMA, s 412-
(1) No contract to which this section applies is void or unenforceable because of-
(a) section 18 of the Gaming Act 1845, section 1 of the Gaming Act 1892 or Article 170 of
the Betting, Gaming, Lotteries and Amusements(Northern Ireland) Order 1985; or
(b) any rule of the law of Scotland under which a contract by way of gaming or wagering is
not legally enforceable.
(2) This section applies to a contract if-
(a) it is entered into by either or each party by way of business;
(b) the entering into or performance of it by either party constitutes an activity of a specified
kind or one which falls within a specified class of activity; and
(c) it relates to an investment of a specified kind or one which falls within a specified class
of investment.
(3) Part II of Schedule 2 applies for the purposes of subsection(2)(c), with the references to
section 22 being read as references to that subsection.
(4) Nothing in Part II of Schedule 2, as applied by subsection(3), limits the power conferred by
subsection(2)(c).
(5) “Investment” includes any asset, right or interest.
(6) “Specified” means specified in an order made by the Treasury.
Cf. 19861 =8ARI&H, s 63.
34) [1995] 1 All ER 13. Axt8o2 T APRRTA Alole] AT AHEAIGA 9] A2 AR
Al B oJste] GHoE 1AHI e diE A 2oy X fFgtE o2 o
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35) The Financial Services and Markets Act 2000(Gaming Contracts) Order 2001(SI 2001 No. 2510).
o] A = 2000 A412x9] ALUdS Aot Jedl A SEFS of7]el EEnh

36) John-Peter Castagnino, Derivatives: The Key Principles(2004), p.163(A174371x1eF HEVIES] F
oJg asie Aoz B,

37) dlAW, Lotteries, Gaming and Betting Act 1966(Vic).

38) Tony Ciro, “Gaming Laws and Derivatives” op. cit,, p.181.

39) oA, See v Cohen(1923) 33 CLR 174(F=7ts 2 SA A tgk AtollA Zall Al A
ave 2do] AFolmg wubA e sdettn B, Morley v Richardson(1942) 65 CLR 512,
522-523(grain elevator warrants for wheatell thate] Ja] Aol Edo] Do Aefrt4e 7|x=
QYPAATL o717 A 727 ohlBE Edbeto] ohleka B

40) Companies and Securities Advisory Committee, Regulation of On-exchange and OTC Derivatives
Markets: Final Report(1997), p.208; Paul Weaver and Charles R. Craigie, The Law Relating to
Banker and Customer in Australia(1999), pp.1394-1399.

41) Sheelagh McCracken, “Controlling the Legal Dimension” in Elizabeth Sheedy and Sheelagh
McCracken(eds), Derivatives: The Risks That Remain(1997), p.163.
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2) 19709t & Al=YAEAY L7 USEd] AZAYE /AAEE W 53 U3 FAF23 (Reserve
Bank of Australia)} #EE3}ol| <3k @%?l_‘?_(physical delivery)oll 9J3F ZAA7} opd AAXF
(cash settlement)ell oJgt AAE L8t 18y FAldle ARAAA S T A6z 9
sto] Fagle o] dubdoldt). Edna Carew, Fast Forward: The History of the Sydney
Futures Exchange(1993), pp.27-28 %, AxkA] =271l 539 ZA$ Z+ FollA AAT JdWe &
3l7] f18te 2439 S REW FU|she Aol #3Poltt %v‘f—«l NSWE A2l 9279
dolgke gJvleltt. Cthe d¥¥S ov|did

3) AAl AL FFE AEANY FYABAAFE] mHo] FAdA TR bl Ut oA
), Jackson Securities Ltd. v Cheesman(1986) 4 NSWLR 484; Carragreen Currency Corporation
Pty Ltd v CACCNSW)(1986) 7 NSWLR 705, 728 9; Premier Swiss Group(A/Asia) Pty Ltd v
Robins Haigh McNeill Pty Ltd(1988) 13 ACLR 547, 552.

44) 5AA Y A (recogned futures exchange)t NAMEAYLEAN 2Fo QA9 zZHFo] £S5 WHe
A& ot AP ATIBERAM e STEAUNLY FAAGIY AASHEATANA AEHE FAA
ool tate] 5L HAZRAE FHsta Stk

45) Netting Sub Committee of the Companies and Securities Advisory Committee, Netting in Financial
Markets Transactions: Draft Report(November 1996), pp.6-7; Companies and Securities Advisory
Committee, Regulation of On-exchange and OTC Den'vatives Markets: Final Report(1997),
Recommendation 50. 22t} o]&3h Ak TrlEA = F Behilale &3t AWA o2 A3
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% 'F8A81270 8™ | (Financial Services Reform Act 2001(Cth))oll <3} EZ-2Q1
YA FH ALIOIEE “THte)] #5F ZF 9] YRioll= E+-61aL (a)
Y S87dEl deke Aloke AAE 4 i, (b) 223 Aok faskal 3
& g Akt pAskal vk o]H gk WATE Y IB/AS F-87dF (financial product)

Foo] o|EFT Tk FFE AP TBHY FEAFE B A1 2ol

1 7N =
vz =HRESE 2 £ Al o3t Ale] tide] FHal Utk & AFH

(General Obligations Law) Z=H9HA|2Hgambling contracts)= &% - F-&(unlawful and
void) ZHaL 7HAstaL Urk4e) ool mat s dE A7} o5 el fIRlsle o] ofd
Aol et Selr B ZA Aok SHRFEARIA £2E 31 AL A
Q& T3] fatel A7IF Lol Rgel g oA oA}
of afFste] FRehR= TS S A9t A EAE k)

@) ¥4 s

19924 o), v S - AEHS AT T FuladE A stele] 7 =
o] mHtA|e] AskeE E¥EYRS BT oo 1992 TAEA A
(Futures Trading Practices Act 1992)ol|4] Z=8M1A|et Bt HE AASH] ¢t ¢4

A 23dth. CASACE Companies and Securities Advisory Committee2A] F83AF BEAEHS
AEo]| 2HEsRs 7)otk dAle 1 W3S CAMAC(Corporations and Markets Advisory Committee)
o2 WASIA

NY General Obligation Law, §5 401(All wagers, bets or stakes, made to depend upon any race,

or upon any gaming by lot or chance, or upon any lot, chance, casualty, or unknown or

contingent event whatever, shall be unlawful); NY Penal Law, 225.00.

47) Anthony C. Gooch and Linda B. Klein, Documentation for Derivatives, Vol. 1(2002), p.71.

48) oAAW, Salomon Forex, Inc v Tauber, 795 Supp 763(ED Va 1992), aff'd 8 F 3d 966(4th Cir.
1993), cert. denied, 114 S Ct 1540. 3t FF A} #Aste] A HE o] JP Morgans FHE 7&
HAAA A7 IPE AFAME LS FFo] tgEel st o] FAHAN, HA <Jste] yro}
SRR &ttt Korea Life Insurance Co., Ltd. and Morning Glory Investment(L) Limited v
Morgan Guaranty Trust Company of New York, 99 Civ. 12175(SDNY, 2003). ©] Z-Zo] 3t &0
E*“— BEA, “FAGEAD A B3 HAEA-NHEE Y JP Morgan®] 7EAWHY RES 4O

", A83%] fﬂi‘*‘*}ﬂﬂlﬁ@ A718teu s FREE(2006. 12. 8) FE.
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S YA "Hrha9) TR Title Ve MdEAUAH, (Commodity Exchange Act)2 7174
st CFTC7F AgaA 75 AAIgH A A Y AKappropriate persons)Fe] LAHE &
7ol Aol tiste] A& 27t e F THHAE Y 485 uiAlekAThs0

a2y o]dg PHS 2 el oA GAIARI ZXol| BHEtA o e ual Y
FAU ] EAA Al tigk s de] HA] Zsdekst) 53] 19293 CFTCY
A BAZRA = FARYSES TS B FYHGES o= sk Ao of
HA7] w2l o47ds] gt gde] Hol AAT52)

olo]] 2000 M AFEAEAN I 1 (Commodity Futures Modernization Act 200002] Title
IV7} AR o] A=A oF (covered swap agreement)ol] Thale] Zt 2] THMNFA|
Hel 285 A8kt

49) Pub L No 102 546, 106 Stat 3590. ©] Hol| th3t A7/|Z+ Rebecca Leon, “The Regulation of

Derivatives and the Effect of the Futures Trading Practices Act of 1992”, Journal of Law and
Policy 3(1994), p.321 FZ.
FA]'E‘HEHJ—tUS w5 AW FEAN ] e FAHOEA 1936l AFHRLH, THEAY
Y, & T ok AAYECI FEAEAYN DG (Commodity Futures Trading Com-
mission; CETC)E A TAEA ALY o MAHES "FEAEAHY D3 | (Commodity Futures
Trading Commission Act 1974)0l 9lste] A E HEA Y] 3t =710tk Pub L No 93-463,
88 Stat 138.

51) Philip M. Johnson, op. cit., p.34.

52) Anthony C. Gooch and Linda B. Klein, “A Review of Case Law Affecting Swaps and Related
Derivative Instruments” in Robert J. Schwartz and Clifford W. Smith, Jr.(eds), Derivatives
Handbook: Risks Management and Control(1997), p.77.

53) 7 USC s 27f(c)(¥RHH o2 H8Ee WAI1H8L A9,

‘AL gAY CFMA A4022(D &l thed 2ol FHLASHA H=of At

Covered Swap Agreement. In this title, the term “covered swap agreement” means a swap
agreement(as defined in section 206(b) of the Gramm Leach Bliley Act), including a credit or
equity swap, based on a commodity other than an agricultural commodity enumerated in section
la(4) of the Commodity Exchange Act if

(1) the swap agreement
(A) is entered into only between persons that are eligible contract participants(as defined in
section la(12) of the Commodity Exchange Act, as in effect on the date of enactment of the
Commodity Futures Modernization Act of 2000) at the time the persons enter into the swap
agreement; and
(B) is not entered into or executed on a trading facility(as defined in section 1a(33) of the
Commodity Exchange Act); or

(2) the swap agreement
(A) is entered into or executed on an electronic trading facility(as defined in section 1a(10) of
the Commodity Exchange Act);

(B) is entered into on a principal to principal basis between parties trading for their own
accounts or as described in section la(12)(B)(ii) of the Commodity Exchange Act;

(C) is entered into only between persons that are eligible contract participants as described in
subparagraphs(A),(B)(ii), or(C) of section 1a(12) of the Commodity Exchange Act, as in effect
on the date of enactment of the Commodity Futures Modernization Act of 2000, at the time the
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Ty A JFEA AT Aol diside Aol 2aERE 54 ARt
S]] S| o) Aol glojx= Aol Wi Aol Fasithe Zlo] &
o oIt} Aol M AE = Azl FA30 tsid= daA el |
areste] mrbel] sfelA] etial e bl ool fiit e 1998
TAZE BRI oM AEaL INE Felab el theii e 53

Feg deA 245 T8k AW, £l Wi FejHQl ot AAE ol SiA)
= s

AL EE PP 259 IR0 olgue BSelt ok BHA
EHle] SgRTRe T4l e 5 drke o] A71E3icse

persons enter into the swap agreement; and
(D) is an agreement, contract or transaction in an excluded commodity(as defined in section
1a(13) of the Commodity Exchange Act). 7 USC s 27(d).
19994 T;L SR 23 (Gramm  Leach Bliley Act 1999) #1206%(b)3e ‘A oF (swap
agreement) S T o] Aelsla ok
Definition of Swap Agreement. For purposes of subsection(a)(6), the term “swap agreement” means
any individually negotiated contract, agreement, warrant, note, or option that is based, in whole or in
part, on the value of, any interest in, or any quantitative measure or the occurrence of any event
relating to, one or more commodities, securities, currencies, interest or other rates, indices, or other
assets, but does not include any other identified banking product, as defined in paragraphs(1)
through(5) of subsection(a).
a3 18711d AR AEAZY AVNE 8Aste AEY B9E SUSATh WAk - RiZR,
rTﬁuuHX‘vlF)'{h(ZOOO), 3, BEHENG), TEREERESMG P, (1995), 80m; Mark D. West, “Private
Ordering at the World's First Futures Exchange”, Michigan Law Review 95(2000), p.2614.
55) AA, ks R, TT T 4 THG 0%k E ) 2 7 FEE(2001), 27-301 FE.
56) Kunihiko Morishita and Tatsu Katayama, “Legal Issues for Derivatives in Japan” International
Financial Law Review 13(12)(1994), p5l.
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57) “@iihs AT 2B0ED 12 S OBIFREH O B I B 5 W, 1998,
58) BAMEFEG, TRELT ) ST 47U | E TR T 2 3 U 1999), 61
<http://www.flb.gr.jp/jdoc/ publication05-j.pdf>(2006. 9. 30 &)
59) Ibid, 7.
60) Y& Z 47‘1311‘@ A201 %
O Adhd F7HEAAFl g8kA ¥a, FHAa 7]*0—;4"] Fo] AIA(FR1A f7HsdA G lolA
Tr7F—14 7}Aol 718te] 4tEH X]-r4 FAE EFsho| o3t XPJA FTE
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65) 91¢] A, 538%.
66) Korea Life Insurance Co., Ltd and Morning Glory Investment(L) Limited v Morgan Guaranty
Trust Company of New York, 269 F. Supp. 2d 424, 442(SDNY, 2003)(“(d)erivatives transactions,
forward contracts and swap agreements in currencies and commodities are not considered illegal
gambles, and do not violate New York’s gambling statute”).
ARABELY AGIAAAE FEEAES A9E F9R02 JATA 5 Bl Pt 2
E TERAVEE W TEISGESAN AT 48 S 2aTE 9102 o zes
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Financial Transactions and Gaming Regulation

Jung, Sunseop

ABSTRACT

Most countries with developed legal system have laws and regulations
prohibiting any gaming activities in their jurisdictions. In fact, it may appear to be
irrelevant to tie financial transactions to the gaming regulation in considering the
nature of financial business as a regulated industry subject to strict public and/or
private supervision. However, there exist lots of similarities in their structure and
functions between many of the newly developed/traded financial products and
gaming contracts. Gaming broadly refers to “contract to bet on the determination
of uncertain future events. If financial products like financial derivatives are
determined to be gaming contracts, the parties to those contracts will be subject to
criminal penalties. And the contracts cannot be enforced as null and void. Such
legal risk is a great concern to market participants with chilling effect.

These concerns are growing as the types and structures of financial products
become more diversified and complicated. Korean government is to introduce a
comprehensive definition of financial product in the Draft Bill to Consolidate
Laws Relating to Capital Market Activities. Particularly in the area of derivatives
including securitized derivatives, the scope of underlying assets, currently limited
to several listed assets, will be expanded to anything of which cash flows are
calculated with a fair and reasonable methods. When the Bill is enacted, market

participants can design the risk-return structure of financial products as diverse as
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they want.

The diversification and complication of financial products entail a gaming risk
together with the need of financial consumer protection. Therefore, as a
precondition of the introduction of diversified and complicated financial products,
there should be a legislative measure to deal with concerns of the gaming risk and
consumer protection. The Draft Bill to Consolidate Laws Relating to Capital
Market Activities has a provision exempting financial investment products from the
application of gaming laws in Article 10. But the current provision need more

sophistication to reduce any potential uncertainties.

Key Words : financial investment products, gaming regulation, financial
derivatives, the Draft Bill to Consolidate Laws Relating to

Capital Market Activities, legal certainty, legal risk



