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Accountabilities of Board of Directors over Misrepresentation of Documents @ A

Review of the Securities & Exchange Law and Commercial Law

Sung Keun O

ABSTRACT

The purposes of and the definitions employed in the Securities & Exchange Law and
related regulations on direct transactions conducted in the market with respect to
publicly traded firms are quite different from the purposes of and the definitions
employed in the Commercial Law regulating business activities conducted by companies
in general. Both laws are identical, however, in terms of having specific clauses on the
duties and responsibilities of boards of directors over the issue of a firm®
misrepresentation of facts on any documents that it deals with. This article is an
attempt at finding the differences, if any, between the two laws in addressing the
1ssue of duties and responsibilities of boards of directors over improper activities
carried out by a third party, which in this case is the misrepresentation of facts on
any of a firm€® documents produced by an employee or employees other than

themselves.



In order to do, a review is made of the two main aspects of the two laws:

1. What in general is construed as business impropriety and the accountability for it,
and with what effects?

2. In what different ways can they be interpreted?

The research found that the two civil laws show, at least now, a number of legal and
theoretical shortcomings that require further discussion and examination before one can
expects them to fulfill their intended legal functions with respect to holding boards of
directors accountable for misrepresentation of facts produced by other employees.
First, documents such as a stock solicitation, bond solicitation, business prospectus
and/or advertisements and documents issued to attract investors into obtaining a firm€
stocks and/or bonds as listed in Article 627 of the Commercial Law should be
considered mere examples of the documents that are subject to legal accountability as
defined in Article 401 of the Commercial Law, which means that there are also other
documents that can be subject to the law.

Second, actual details involved in any specific case involving €@ufficient awareness and
care@Qtaken by a member of a board of directors, which is defined in Article 14 of the
Securities & Exchange Law as a necessary condition for legal exemption, can be quite
different from others in terms of the duties and organizational status of the director in
question. It is advised, however, that arrangements be made so that even a director
with little relevance to an at—issue business document, such as a securities report, is
required to play a role in addressing and improving the matter by attending the
meetings of the board of directors and proactively providing his opinion.

Third, under the Securities & Exchange Law in its current form, there is a possibility
that a member of a board of directors of a firm, other than its CEQO, cannot be exempt
from being held accountable for misrepresentation of a document if he has been
somehow involved — even unknowingly — in letting it be published, even if he or she
has provided sufficient attention and care to prevent such improprieties.

Fourth, in the event where a member of a board of directors has participated in a
resolution that involves misrepresentation of facts in such documents as a stock
solicitation, bond solicitation or balance sheet of the firm that he belongs to, there has
to be some record in the official record of the meeting in particular that he or she has
appealed for a resolution for him or her to be exempt completely from being held
legally accountable for misrepresentation of facts conducted by a third party, as
defined in Article 401 of the Commercial Law.

Fifth, for misrepresentation of facts in documents the statute of limitations, as defined
in Article 16 of the Securities & Exchange Law, is quite short compared with that
applied to illegal activities in general. It is also noteworthy that foreign countries show
a tendency to expand the scope through their securities exchange—related laws.

Sixth, it is suggested that for a @isrepresentation@case that has passed the statute of
limitations given by Article 16 of the same law, a ten—year statute of limitations

should be applied based on the theory of @aw—defined accountability, which has been



supported by the majority of scholars with respect to Article 401 of the Commercial
Law.

Finally, with respect to determining the amount of liability in monetary terms, it is
advised that arrangements be made in the related communities for further discussion
and possibly take advantage of the so—called market model, which is now under

vigorous discussion in the USA and Japan.

Key words :© misleading statement, registration statement, prospectus, defense of
reasonable care, casual connection, bed faith, burden of proof, strict liability, statutes

of limitations, out—of—pocket measure, market model
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