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The korean Journal of Securities Law, Vol. 7, No. 2, 2006

The Legal Effects of the Unfair Transaction of
A Company's Its Own Shares

Chul Song Lee

ABSTRACT

Unlike the U.S. corporate law, Korean Corporation Act, following the corporate
law of civil law countries, has been strictly regulating a company's acquisition of
its own shares, permitting only few exceptions which are regarded as not harmful
to the soundness of the capital structure.

However, the Corporation Act and the Securities Act show the tendency to
loosen the regulation for the purpose of facilitating corporate financing. Since the
acquisition of its own shares has been allowed only on limited conditions and,
even acquisition has taken place, its amount has been limited to a small unit until
this new policy was introduced, the Corporation Act had no a significant interest
in regulating the disposal of its own shares and still the Corporation Act does not
have any provision to regulate the disposal of its own shares. Therefore, if in the
case of disposing a corporation's own shares, a decision of the price and selection
of the purchaser were understood to constitute ordinary business implementation to
be handled at the discretion of the corporation's management. As corporations'
acquisition of their own shares has become popular under the new rules, however,
the disputes concerning the fairness of the disposal of its own shares have become
increased over the years and leading scholars to contemplate various ways to solve

the problem.
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Recently, a district court ruled that a company's own shares should be disposed
on the condition that all shareholders have the opportunities to purchase their own
shares in proportion to their respective holdings to the company's outstanding
shares. In this context, the court ruled as void the disposal of a company's own
shares that was made to only one major shareholder of a company where the
corporate control was contested between two major shareholders.

This article discusses whether this ruling can be justified from the viewpoint of
interpretation of the current corporate law, comparing the foreign laws, their
interpretations and the generally accepted rules for the interpretation methodology.
As a conclusion, the author argues that the court's ruling mentioned above has no
legal ground under the current corporate law in Korea. However, the author,
recognizing the unfairness of the arbitrary disposal of its own shares, suggests that
the Corporation Act introduce a new measure to treat all shareholders equally in

disposal of its own shares.

Key Words : (disposal of) its own shares, proportionate interest(of shareholders),

corporate control, issuance of new shares



