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What We Can Learn From “Enron’

Joel Seligman

ABSTRACT

Since 1934 when the SEC began operations, the U.S. securities markets have experienced
an extraordinary growth and vitality. However, when the stock market began its collapse in
September 1929, the aggregate value of all shares on the New York Stock Exchange
(NYSE) was approximately $90 billion. By 2000 NYSE capitalization had grown to nearly
$12.4 trillion. Perhaps most remarkably in 2000 over $2.3 trillion in new securities was sold
in some 16,481 corporate underwritings and 3,540 private placements. Underlying these
remarkable numbers was the longest sustained bull market in United States history. With
this unprecedented success there also appears to have come a lulling of our institutional
sensibilities. A widespread belief appears to have evolved in the United States financial
community that time honored rules such as those that discourage conflicts of interest are
quaint and easily circumvented. Too frequently, in recent years, sharp practitioners in
business, investment banking, accounting or law appear to have challenged the fundamental
tenets of “full disclosure of material information” or “fair presentation of accounting results.”
As a result, recently, we met the “Enron Deterioration.” In 2001 Enron was seventh on the
Fortune 500 list, with revenues in 2000 of $100.8 billion. Then, abruptly, essentially
without warning, Enron melted down. This Article examines the Enron debacle that raised
fundamental policy and regulatory questions in corporate and securities laws. The Article
also analyzes some indirect reforms related to the dysfunction in Enron management, based
on the more effective use of the mandatory disclosure system and litigation. However,
there are and will be other proposals, both within the framework of corporate and securities
law and without, no doubt, that should receive serious consideration. At its core Enron was
a triumph of aggressive and financial chicanery over time—honored concepts such as “fair
presentation” of financial information and “full disclosure” of material information. After

thoughtful and diligent investigation, I anticipate at least one inevitable result. Our



traditional commitment to avoiding or fully disclosing

systematically reinvigorated.

(3 #]
L Eo7l= ¢
I 53 AYLdH] g =4

1. QAEALY duglEs B3
2. 3 H 1A

Il “dE2AP2RY =&d ZAIAH, 453 TAH L 2%

A AY 74
L FA AEQE YR

V. @5

V. ¥ &
1. Regulation S—K item 303(a)
2. Securities Exchange Act of 1934 §15(b)(4)(E)
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A A g flebea sk AdsH 9 AgAAE fFAsked Ao za gyt
AT A St Suigh A3to] oprld £ ASS 7o dEmHUTH IS o
nl g A7) o]l HEA S AEAHS FEeldlon, HEHE Zolo] I EE
AsHA HASFUTH 27]al B Algo] AR Zinkele AAle 4 A 1 dF5ES
TekA oW FHoRE fAE F gles ¢ AFYH 53], 71939 A
AN Afrel Ao el ik AR AW Bk oigh AwiEs A 1
wollAl FAES sl om, Ahats e 7|fe] &rlss FAete 3 AEA AE
Aol Adsta &7 39S stEete S A ARdolga s A S
HEGA A o3 FEAREA, 2o ] ALY o] HE N5 FEehA] %
A FFo s e FF ofFd QXA glo] AFY BRUEE AASdA F-o
g 3|AF FHE9 o]alE, ApAlo] Awfsl= 72 o] €] oS fEl wAlE /el
S (reorganization committees), 28] 3L, ARl A FolH 7|50 FIAH oz thgstar,
Alel HRAAAL = 7159 ofold distolM = FAg AFIA dAES A S7HA
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oAby} ZHE AE ALY o o] AW 19343, mHF Z=AAHY L3I (U.S. Securities and
Exchange Commission: SEC)7} AHE a1, 1940 o]Z7|7k#] SECE 6709 AW =AW
Al YEr T SEC A9 o], wla SHEAIFS ofdR gt = gls Ao et A
Ayt vl 0l 724 BfAbes oies 217191 19299 1509FCAAIRITS] 1.2%) el Al 1998

o
=

el
=

O

W oAA 8,400 RECAA] Q1-9] 43.6%) 0.8 F7FstthA) ofn] Q] Ho]7]= shA|RE, 1980\
+ e 19 3" 3Mrtoly H= m=m ANle] FEdHE e AV|w T8 Fole] (A=
TS HAs7l e skglths)

= Z=@AFo] B3Er] AFSE 19299 109 wEFAAHAE(New York Securities

Exchange: NYSE)ell &% & F27H= =3 9009 22 Grol AuA &Fdrhe 12 A

1) 48 Harv. L. Rev. 1, 8 (1934).
2) Id.

3) oAl ARFAHE TH7E SAET. olES AHEY oS Zrh. © 19339 FdW (Securities Act
of 1933, 15 U.S.C. §7a); @ 1934\d ZHAHH (Securities Exchange Act of 1934, 15 U.S.C. §8a); @
19351 & AR X3 AFH (Public Utility Holding Company Act of 1935, 15 U.S.C. §9); @ 1939 4l
Bl W (Trust Indenture Act of 1939, 15 U.S.C. §7aaa); ® 194003 Fx}3]AH (Investment Company
Act of 1940, 15 U.S.C. $0a-1); ® 1940:d FAAZAH (Investment Advisers Act of 1940, 15 U.S.C.
$0b-1); Y @ 19703 SHFAAESH (Securities Investor Protection Act of 1970, 15
U.S.C. §¥8aaa). HT} dwtxl MHAHS ¢a|A+= 1 Louis Loss & Joel Seligman, Securities Regulation
224-273 (3d ed. rev. 1998) a1,

4) Cf. Joel Seligman, The Obsolescence of Wall Street: A Contextual Approach to the Evolving
Structure of Federal Securities Regulation, 93 Mich. L. Rev. 649, 654 (1995); N.Y. Stock Exch., Fact
Book, 55-56 (2000).

5) Seligman, supra n.4, at 658.
6) Joel Seligman, The Transformation of Wall Street 1 (rev. ed. 1995).
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ol WAsty] AlFEEraL, vtz amRE dEAl ALl g =ddde] vErAl 3l
t}

1. d8Ae] dnglE %9

T WA ABARAL ofelgt Z|FA et o FFAIAI R e FEAH ] HEtets & A
3 i Qe FUF Algloltt. ABAE HeAvks, A7), aga BAAE D Mujadel FAlE
w10 3|ALe] FApakdlo]l 19961 oF 1609 ZefolA 2000 oF 6609 8= F 48y F7}
e 5 A FAEAE YEkd 3Atelrh12) dlEARZE SECOl AlEF 2000 AR LA
(Form 10-K)& <l&Abe} #edeh W AP Ee] A¥ddoz FAHJTE 8d4Ql RBay
§o2 et glon, f5 4950l o] Dapi= 23| AFe] A A FTE A F ki

shem #Hak Exhibit 217ho]

DA o)A ol BTk dEARE 20019 EF 500 E=AA 7915 AHsien, a2 277}
5= 200085 A FolE e 130 dEE At

LEfup QlEARE obrd AR F2AR glol ] edsha welth 20013 8ol A=

A
Ak $ABIA (Form 8-K)E the3 g2 H8wd LS 2gstn dvh %, A

<
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7) Securities Indus. Assoc., 2001 Securities Industry Fact Book at 48.

8) Id. at 12.
9) Id. at 54.
10) Id. at 48.

11) Enron Corp. Form 10-K Item 1 - Business General.
12) Id., Item 6 - Selected Financial Data.
13) Fortune, Apr. 16, 2001 at F-1.
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A7k v= 8k FYoista Waogier s el 39 (William Powers)7F $19474<1 <l

2 EHZAL Y3 (Enron Special Investigative Committee)= AEALY] &A1& EIE ZA}
st 49 ‘9] HaA(Power Report)’ghal &&= “QIEZ25H A9 93] B 314 (Enron Special
Investigative Committee Report)”& ZHJ3FSitt. Y H A= EALS} Fdste] @ o] %
Q@ AFIA; @ FAAEDG: 2 @ FAZERETAY] Ay & et HY ZAMES X]X—q;
st Ank. 1 FolA L FJE A= mpEE] FAEH Qoo ) EA gk FojA (s
Z4: off balance sheet transaction)ol tha|lX= AAHo 2 FAA3 Zog A2 5HA 3]
H#A e 9gE FHeta Jrh1s) d#abe] 2000d% AR A (Form 10-K)2 Note 162 ¥
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19993 200043, AEAFE BEPFAL A (the Related Party)e] F-3-d A3 A
AkS AZdsded, #dd /\}XM At AP ABAe] AdAbdeltt 2y #
dFababe] frak Adabde d@AbehE okl BATE jivh A8 AR B
ARl AATE 2 Ak el tisho], whepo] BEGARRZE obd A3ARel FAAS
Sste] AAstA S Aok vagehd, v A oeleta st ok

AEARS] FARILA Aol B 42 I onE oldfidt=tl glo] wig EEAYE B of e}
R WEEE olFoA des & F AUk ZHUt FARIA o] & ER= 71
AA= FAJA, Ball Ader ddste] driy B2 oito]l £aFHU=A, FEl AdAtS AA
Froma dEAE e G2 FAUA, & TAdA Fdeta = ek AT E
TAA, T FFHIARLS A, 2 A AEARe] Fdxle] wdd *}XPS&} AAg 2 Ak
270l whste], whefell dEGARAZE obd A3ARe} Y-S Fote] AlAskle Aok wjagithd,
w5 el Tolgtar st Al | = FOl]lAel diste] FAA e Oi“ifﬂ AHI= shA @
7] w0l t}.16)

14) Item 5, Enron Corp. Form 8-K (Nov. 8, 2001).

15) TR E A2AY FAUES dAFoz FAHo)x] B vk ofyegl A A st
AW A = WWEA EskA] Kakal low, 53] EALS FRFE (b F& do] dojuta e
Aol skl AwshAl Katar dvkal A Astal ok gl B dEAbd s AdAArdd agwsel
(in-house counsel), 12|31 ZAH#A 0|3 H]FHA < Xd% AHE7 ] o gk A FHEo] AAHA FUSS

A A skar dot. Id. at 17.

16) FHHR T E 2= A 248 olgst=d Tash AR
A &AL —‘T'—*a‘l/\]oﬂ% % g
the Board), <1&2] U
178.

55 FAek=H Adegien, o]y gh
[ =L 3] (Audit and Compliance Committee of
S ES] FEH Aol vt AE Y. Id. at
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1. 33873 A

EAbe] AR e} #dAste] M 8% FARA gy 2 AFHA EAC A
714 & vk &, AEAE ARH R agE A A=A, okl AFH R v ofH
FH e EAF Efel A=A, e B2 HAAEC] gS FHHASHA =F5o] A=A &
A=A, a4 e AFA AFo=2 a7k wAlelth. 2002d 2¢€ Z7HA Al A
T ABARS AT, AN, 1o A} FAS FAEC diste] B & e 3
AAE AAE 7 AdsAd e Ero R Qlgte] @A F7H7 dRbA o7 okAlE Holal )
2 AAg v Itk T F S Bl & YAk v 2ol Aa vk & A &,
71999 A4 ATS F2 3= FEIZE (Financial Executives International)@] o] w=w
FT7IHES A 29z, Y7k 1998 HE 20000 o]27]74A] 15 AFIAATLE F
464¥0l AA AU, ol2d FA= AW 203 HAA FEI|QEC 2te] o] Fold A
s|AA ] A} A Ze JRolth. 53], #A= olydt AT AATe] ALt A

¢ oal, S 20010 HFH R o] FojH i Horh 20
Teu Hool A B AR 719 AFSARGAA vEhd A4S datE 75 el gka
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17) I1d. at 73.
18) “A Fog Over Enron, and the Legal Landscape,” N.Y. Times, January 27, 2002. Cf. “McGeehan,

Enron's Deals Were Marketed to Companies by Wall Street,” N.Y. Times, Feb. 14, 2002 at Cl.
19) Berenson, The Biggest Casualty of Enron's Collapse of Confidence, New York Times Feb. 10, 2002

at 4 at 1.
20) Ibid.
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21) SEC to Propose New Corporate Disclosure Rules, Press Rel. 2002-22 (February 13, 2002).
SEC7H Almol wWelg ¥ it wu, 198: FPAER AL AEe] naAlwe] ofete] ¥

Aol
LTEEA o I -kl SR MeE AEE /A Fistal, oS FARALA A
FAehE A= 7(};1]3}040]: ool k. ek ol & Fete] FAAE Aol o A Hod o o

© Aot Add= FARAG Fjste] FAEtofof sk WEER U o] AAsta v, =,

(D Changes in rating agency decisions and other rating agency contacts; @ Transactions in the
company's securities, including derivative securities, with executive officers and directors; @
Defaults and other events that could trigger acceleration of direct or contingent obligations; @
Transactions that result in material direct or contingent obligations not included in a prospectus
filed by the company with the Commission; & Offerings of equity securities not included in a
prospectus filed by the company with the Commission; ® Waivers of corporate ethics and conduct
rules for officers, directors and other key employees; @ Material modifications to rights of
security holders; Departure of the company's CEO, CFO, COO or president (or persons in equivalent
positions); Notices that reliance on a prior audit is no longer permissible, or that the auditor
will not consent to use of its report in a Securities Act filing; Definitive agreement that is
material to the company . . .; @ Any loss or gain of a material customer or contract; @@ Any
material write-offs, restructurings or impairments; @ Any material change in accounting policy or
estimate; @Movement or de-listing of the company's securities from one quotation system or exchange
to another; I2]3l, @@ Any material events, including the beginning and end of lock-out periods,

regarding the company's employee benefit, retirement and stock ownership plans S°|tt. £3], L3
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3. TEAA AFIAA R FAT A
(1) /g dai

TZRA AL 712 JhE o] Bastotd, ARTEAY IAFAE S T Nl
gk Aol Z HA dERE Zlelth. 2002d 1Y€ T SECY f19d<l ¥l ¥ E(Harvey
Pittt)+= #A} TS (auditor discipline)S #5538t A =2E AHY 25 AT v 9vt2’) agx
A AupA] grol 3HH] FETL AQbeE A ER A TEo] gigk $H 2 A POB(Public Oversight
Board: && A7) AAIES] & “Z7 Y (shunted aside)” Zoll t3t T80z A ke
Aotz Ao POBZF AAIS| S Aojgt 9= dgle] oAl AF3|A 2 3| AA
of gk AFel o= AL = & ¥ AV|I7F E=#e % stk =, FASB (Financial
Accounting Standards Board: "= AF3|A7]|F3]) ] ok S AEFAAYY POBE H|Este] Al
A g AR7)E, g 5§ FAA o § S ALY ghsel digk A AA] AHES] o]

A

ro

= olge] Ao WAt AfolE A WAAZTE 29 o] FAES & AL dmstgont, A
A MY Ty RN Aol BASES s gete mejsty Aok I,

22) See, e.g., SEC Review of Corporate Governance, Conduct Rules, SEC Press Rel. 2002-23 (February
13, 2002).

23) See Schroeder, SEC Proposes Accounting Disciplinary Body, Wall St. J., Jan. 17, 2002 at C1;
Pitt Elaborates on Proposal for New Board to Govern Accountants, Asks for Dialogue, 34 Sec. Reg. &

L. Rep. (BNA) 153 (2002).
24) In Protest, POB Votes to Disband; Panel to Consider SEC Chief's Urging Reversal, 34 Sec. Reg.

& L. Rep. (BNA) 154 (2002).



A3 Q4RI ek B8, ANl e Fo@ AFaTE AT v 3o JRINN Fx
9 gl Agelth thgolt FxA E: luA A BeHS olsl W BAS
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(2) 3A71EAAH71T (F.AS.B.)

AEAte] oAt dubdow AeE A 7|Fd wet o] Foj Mk AR AAXHA 7]
&9 A7 E=AG 71Tl FASBS] AAR1 A5 oF7]skqith. &AL 5-#str] oln e HR
Y FASBO| &84, 1efar A7 Aol dhisto] B2 =97k A" Zo] Apde|tt, 1 Fof
A% SECY A #1972l dlolv= F1(David Ruder)©= U3 #o] x4sta 9l

2 4

ANAALE o] BRGAdS 9% FASBY w=ddl= &8k, FASBE 7|delojdl] <&
& WA= FASBY A7zl wtdists 7AE25E Ao diks Srsed B
ol &S AL FHT FASBE AlE9] A dvfojat A 347
el 715-=E Fotel AAE vhdsta dEud ek, VIReE S8k A
olut 7l1de] FASBE] SA7E Bz FASBE] SAZIE AGdAe] diste] 23h& 244
e wols, 719 7HEM 159 FASBe die AAA Ade HIsAY, AEA
AdS ¢Ades Fdsrle duh é% FASB= Ap4lel a3t fdF-dds A
Agebdol = AEAQ oew& A de FLAUT. AR AL FASB ek
AZH mgoll avA] FAAolA Fo, dubHowm A7 1%—% 2847 54
o AR AL H ARl V) dFAT e FALY e FASBO| wshe] A
4 Ade A8 shA dom, wE 1 99 Yo AA §hA °‘—8—2£M1 HEH 9
TS AR 3

o)
TAIE op7Is7IE FuT. AaHow A= FASBZE A gl ARRE &
AE sAdsty] flske] A SEd] g AE vhEojof drka Wi gl S 5
FASBE] gA7Iwol whet AFRIME 2dste Ak, oA 2= AR
AH88hs A= FASBel distel dAA=e] H&5 Wi-stelol 5
°olg HlEom FPHolol Ak AT whefel] of#jdh wgx
AAZE vhdE A o, ©]38]i= FASBE AAA S HH=

25) See, e.g., Former SEC Chairman Levitt Renews Call for Additional Restrictions on Auditing
Firms, 34 id. 155; Accounting Debacles Spark Calls for Change: Here 's the Rundown, Wall St. J.,
Feb. 6, 2002 at Cl; Leonhardt, How Will Washington Read the Signs? N.Y. Times, Feb. 10, 2002 at 3
at 1.

26) dE 59, A SEC 91¢930 2d8 F2(Roderick M. Hills)E A 20029 29 129 Ao &3,
T S=AEA] 91993 (Senate Committee on Banking, Housing & Urban Affairs)olA ©fS3} o] F<l3sl
v ok S5 e AFEAIY AA AAC B dieed ToAdS A, o3& F.AS.B. Al
g c#E Ado] HIA. F, A AAolE 4do] Ao, opAtME FAEAI} o] E okgatE
o & 4iytel AT A FUTE” 2ar = et At dE A&ttt 53 2uY e E
Ao AARETE dFX o] ARE AFRIAE AP eF ot dYomRY AHFEA XM, A=
Aodoez 493 HuFsY HAe7tesE AR e B2 wAdE] doba AFskar vk, Senate

Comm. on Banking, Housing & Urban Affairs, Hearing on Accounting and Investor Protection Issues
Raised in Enron and Other Public Companies, Feb. 12, 2002 (Testimony of Roderick M. Hills) at 1-2.
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Sl EILZNQ74]7]—%%9J§ZHW(International Accounting Standards Committee Foundation)
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1. Regulation S—K Item 303: Management's Discussion and Analysis of
Financial Condition and Results of Operations

(a) Full fiscal years. Discuss registrant's financial condition, changes in financial condition
and results of operations. The discussion shall provide information as specified in paragraphs
(a) (1), (2) and (3) with respect to liquidity, capital resources and results of operations
and also shall provide such other information that the registrant believes to be necessary to
an understanding of its financial condition, changes in financial condition and results of
operations. Discussions of liquidity and capital resources may be combined whenever the two
topics are interrelated. Where in the registrant's judgment a discussion of segment
information or of other subdivisions of the registrant's business would be appropriate to an
understanding of such business, the discussion shall focus on each relevant, reportable
segment or other subdivision of the business and on the registrant as a whole.

(1) Liquidity. Identify any known trends or any known demands, commitments, events or
uncertainties that will result in or that are reasonably likely to result in the registrant's
liquidity increasing or decreasing in any material way. If a material deficiency is identified,
indicate the course of action that the registrant has taken or proposes to take to remedy the
deficiency. Also identify and separately describe internal and external sources of liquidity,
and briefly discuss any material unused sources of liquid assets.

(2) Capital resources.

(i) Describe the registrant's material commitments for capital expenditures as of the end
of the latest fiscal period, and indicate the general purpose of such commitments and the
anticipated source of funds needed to fulfill such commitments.

(ii) Describe any known material trends, favorable or unfavorable, in the registrant's
capital resources. Indicate any expected material changes in the mix and relative cost of
such resources. The discussion shall consider changes between equity, debt and any
off —balance sheet financing arrangements.

(3) Results of operations.

(i) Describe any unusual or infrequent events or transactions or any significant economic
changes that materially affected the amount of reported income from continuing operations

and, in each case, indicate the extent to which income was so affected. In addition, describe
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any other significant components of revenues or expenses that, in the registrant's judgment,
should be described in order to understand the registrant's results of operations.

(i) Describe any known trends or uncertainties that have had or that the registrant
reasonably expects will have a material favorable or unfavorable impact on net sales or
revenues or income from continuing operations. If the registrant knows of events that will
cause a material change in the relationship between costs and revenues (such as known
future increases in costs of labor or materials or price increases or inventory adjustments),
the change in the relationship shall be disclosed.

(iii) To the extent that the financial statements disclose material increases in net sales or
revenues, provide a narrative discussion of the extent to which such increases are
attributable to increases in prices or to increases in the volume or amount of goods or
services being sold or to the introduction of new products or services.

(iv) For the three most recent fiscal years of the registrant, or for those fiscal years
beginning after December 25, 1979, or for those fiscal years in which the registrant has
been engaged in business, whichever period is shortest, discuss the impact of inflation and
changing prices on the registrant's net sales and revenues and on income from continuing

operations.

2. Securities Exchange Act §15(b)(4)(E): Registration and Regulation of
Brokers and Dealers

(E) has willfully aided, abetted, counseled, commanded, induced, or procured the violation
by any other person of any provision of the Securities Act of 1933, the Investment Advisers
Act of 1940, the Investment Company Act of 1940, the Commodity Exchange Act, this
chapter, the rules or regulations under any of such statutes, or the rules of the Municipal
Securities Rulemaking Board, or has failed reasonably to supervise, with a view to
preventing violations of the provisions of such statutes, rules, and regulations, another
person who commits such a violation, if such other person is subject to his supervision. For
the purposes of this subparagraph

(E) no person shall be deemed to have failed reasonably to supervise any other person,
if——

(i) there have been established procedures, and a system for applying such procedures,
which would reasonably be expected to prevent and detect, insofar as practicable, any such
violation by such other person, and

(ii) such person has reasonably discharged the duties and obligations incumbent upon him
by reason of such procedures and system without reasonable cause to believe that such

procedures and system were not being complied with.

3. Securities Exchange Act Rule 10b—5: Employment of Manipulative and
Deceptive Devices
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It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of any national
securities exchange,

(1) To employ any device, scheme, or artifice to defraud,

(2) To make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances under
which they were made, not misleading, or

(3) To engage in any act, practice, or course of business which operates or would operate

as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.
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