b NE

k<
p 8l

rats b AR, B &

B ik #

€, WBEN

(EE D)

,
St

T

(

23]

APH A20% WA AI37EC EAE el o]e], 2001l Y ArE =YHATG(A

o] 7

360222 WA A|36032]23).

ofp

< A
ol o
o=
N
~ o
—_
< X
o} o)
~ M
7
g
—
)
G
S o
X

A
ﬂ ~
)
—~
o
NF e
ﬂ —
T o
o
X o
%
T o
"
o <
2
N

5
M_ Wl
el N
< N
Nk N
w0
w oo

t ke o2

S

=i

A

Fae A

i

o

24 FAe A%

A
—_—

o
s

X

el

N

Al
a

o}, 73 Ate]

TEz

B

[e]
T

1) o] L}

23 (i) 7199 Aol

o

FEe] A hA FAL A%l

3%

ﬁo
pr

o

23 o] 9]

o ¢ A=

K

A
or

o ] = 7|

5 5

of ¥k AA

A
A F 847} ol

e
o

B

il
ol

)

oA / TR A

Al
al

==
T

¥/ ddA A=A/

%L

w57

/



The Korean Journal of Securities Law, Vol. 3, No. 1, 2002

A Study on Share Exchange and Share Transfer

under the Korean Commercial Code

Hyeok Joon Rho

ABSTRACT

Through comprehensive share exchange (“Share Exchange”) or comprehensive share
transfer (“Share Transfer”) so prescribed in the Korean Commercial Code, a company
may acquire all of the outstanding shares of one or more classes or series of another
company. In case of Share Exchange, shareholders of a company (“Target Company’)
must transfer all of their shares to another company (“Acquiring Company”) following
the mutual consent of the shareholders’ meeting of both companies in return for the
transfer of the shares of the Acquiring Company to the shareholders of Target
Company. Whereas, in case of Share Transfer, shareholders of a company
(“Transferring Company’) must transfer all of their shares to newly incorporated
company (“Transferred Company”) following the consent of the shareholders’ meeting
of Transferring Company in return for the transfer of the shares of the Transferred
Company to the shareholders of Transferring Company. Even though Both the Share
Exchange and Share Transfer can be a means to build a relationship whereby a holding
company would own 100% shares of a subsidiary company, however, the incorporation
of a new holding company is necessary in the process of Share Transfer as opposed

to the case of Share Exchange.

In some countries, a freeze out of minority shareholders is permitted when a
company is undergoing a reorganization or restructuring process. But, such a freeze
out or enforcement of transfer of shares against minority shareholders’ will is rarely
acknowledged under the Korean Commercial Code. Even though we may acknowledge
the necessity of Share Exchange or Share Transfer to be applied in corporate
combination procedures, we must first find a balance between, (i) the interests of
minority shareholders such as right to maintain investments toward a company and, (ii)

the interests of majority shareholders or board of directors to successfully complete a



prompt and flexible corporate restructuring.

Since the concept of Share Exchange and Share Transfer was introduced recently
and since no legislation of tax benefit for such corporate reorganization has been
passed as yet, the use of such mechanisms have been rarely found, and also, many
legal issues are remain unsolved. This paper reviews some of the legal issues circling
these two new mechanisms to be used in corporate combination procedure and
suggests some supplementary legislative measures such as, (i) conducting audits
through an independent auditor prior to the execution of the Share Exchange or Share
Transfer and, (ii) new regulations on the relationship between a holding company and

its fully—owned subsidiary, to be created and implemented in the near future.
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