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Governing Law of Cross—Border Securities Collateralization
with Special Reference to PRIMA

SUK Kwang Hyun

ABSTRACT

Securities constitute very useful and valuable collateral in international financing
transactions. These days as a result of immobilization or dematerialization of
securities it 1s quite common for investors in securities to hold securities through
intermediaries rather than to directly hold securities. Such indirect holding often takes
the form of multi—tier holding, i.e. holding securities through several intermediaries at
different levels. In the case of the indirect holding of securities, determination of
governing law of security interest in securities held with an intermediary raises
difficult choice of law issues. In this respect the view that the governing law should
be the law of the place of intermediary at which the investor providing security
interest opens his securities account and through which he holds the securities has
gained much support recently, in that it makes cross—border securities collateralization
practically possible and enhances the legal certainty as to security interest. This is
the so called “place of the relevant intermediary approach — PRIMA”. United States
adopted this approach in 1994 by amending Article 8 of the Uniform Commercial Code
and the European Union also did so in May 1998 through the “Directive on Settlement
Finality in Payment or Securities Settlement System” and many member states of the

European Union have transformed the directive into their internal laws.

Currently work is underway to prepare the 'Convention on the Law Applicable to
Certain Rights in respect of Securities held with an Intermediary; under the auspices
of the Hague Conference on Private International Law (“Hague Conference”) and 2002
April Draft has been prepared recently. In this article the author explains the gist and
the major issues of the 2002 April Draft and analyzes how the same issues should be
treated under the new Korean Private International Law (“KPIL") which has been

amended as of July 1, 2001. The author makes some suggestions on the future



amendment of the KPIL or the Securities Exchange Act. The author takes the view
that in principle PRIMA could be adopted as a matter of interpretation of the KPIL.
However, so far as more detailed issues are concerned, under the KPIL one cannot
reach the same conclusions as under the 2002 April Draft and there still remain
unclear issues. Accordingly, it is more preferable to solve the issues through
codification. However, at present it appears to be desirable to closely monitor the
work at the Hague Conference since the work at the Hague Conference approaches its
final stage. If the Hague Conference adopts the convention and many countries adopt,
than it would be desirable for Korea to accede to the convention. However, if the
Hague Conference fails to adopt the convention, then Korea will have to consider

adopting PRIMA by modifying its Securities Exchange Act.

The core issue is whether, in the face of market reality where many investors hold
their securities through intermediaries, the traditional approach of the private
international law which has been developed to solve the choice of law issues arising
from international transactions of securities directly held by investors is able to cope
with the choice of law issues arising from international transactions of securities held

by investors indirectly through intermediaries.

In addition, we need to consider from a macro perspective the following substantive
law issues: to compare and analyse the pros and cons of the current securities
settlement system under the Securities Exchange Act of Korea and the settlement
system under the Uniform Commercial Code using the concept of security entitlement,
to review whether it is desirable to introduce the approach of the Uniform Commercial
Code in preparation for the implementation of complete dematerialization and if yes,

whether it is possible to introduce such a concept into the continental law system of

Korea.
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