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I. RepoEke B 2 BR

Repo(repurchase agreement, RP)2} 2 dgoz TS vx(sale)dtal FA
of dAg &, dAT tFor T THS FlS(repurchase)dt7| 2 s AlkS:
ok A G fr7ksAe]l AAololA el A= olF ShvfRdF-AAvwf et F-ETk(o]
=M= Repothis &0]& ARESH7| 2 Sht).

Repox 19184 u|zdnlEn]28io] 23)ol4=o]S-(banker s acceptance, BAAI S &
dst7] st AALYANA T dAms SejdFE AdstHA] =YE o] F, 1969
AEr] 2ol o) A& FHlF e AE&S Repodl st WAt Fo=EH =

Fol e Iy 2% 530l gy
of ol2x Qttm st U e 19774 29 ST HATE(F)ol TAS|ALY A
HARFAES ADst7] f18te] Repoll dHFE A =N =¥ o]F, 1980 249 &
A3 7 Reporl i -5 FHEstHAFH 2AstHAL, 15 SR8 7 1
Aol GARAE, R, w7 5 2 g2 5 Azl gk A7E ekstEwW A, 2000
1292 A4 Repord= 1 vieddriEos vt A4 d7lagA 29 15.9%

g AAT ARE FAPHAGD

1) www.bondmarket .com
2) Zoa reayele] S84 (1999, 7), 25-28W 2 ZA et WREAE F2; S, Goldfeld
and L. Chandler, The Economics of Money Banking (8th ed, 1981), p.462
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II. RepoxzKe THEY EFREES EARL

1. RepoZzke a3} A

dRtA o2 RepoA el THALAA(MES], seller)7t T39S ?X}X}(“H’“C‘], buyer)ell
A wiZsbA A, sAl] wiEQle]l o] dAg ol I8 HASE wglowRyY 1
sHEs HAIEZ sk 7O AdE A" AR AgddAs UHJJHQF(Sale
agreement)°] AHsL, T Ao E v A 2k (repurchase agreement)o] A H3t
th6) wjEA okl A= ST Afdo] MEQJIOEFE ufglo] Al o] E A wikQle: wia
A e AuHs As W&oz v SufA ko= wjztd Sdd
A (equivalent securities)®] AfHEo] wlFel o2 HE =Rl A o]
= Ao ZRE Ao dAg S-S Awe s 20 (3xAa

Aujej ) oz gheh, -t e FAte] AE FA Skl 2= 5l vl ol ($ha)
AFAA =} S AR Q)i st (F39 SAPREE AS5-6x A6,
AN dS A, ALA, SFA, A3 D JIFF3AE G AR 5871
AR EARACZ At A=A A|5-33%).

3 RepoA dolE= =3 Repor @ (Classic Repo)®t 43 Repor &l (Buy/ Sell-Back
Repo)7t it b= AAA Q) SHol A= frAFSHAIRE, 53 Repo @l "=3 Repo”
ot Gel A e vy e SH€E AdEA AHEots H, SdY A

rlo
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3) Goldfeld and Chandler, ibid, at 246.
4) H. Boone and Porter, III, Retail Repurchase Agreements Revisited, 99 Banking L.J. 676, 680

(1982).

) Reporifodl A1 A, 19N S, PEYATTA, £AURAL, AFATARTH ol A
Yzdow F2 of4H Yo}, olgdont RE §89 7o 1 wugron ogd &
Qlthal 3}, Jeanne L. Schroeder, Repo Madness: The Characterization of Repurchase

Agreements under the Bankruptcy Code and the U.C.C., 46 Syracuse L. Rev. 999, 1006 (1996)
6) Charles J. Woelfel, Encyclopedia of Banking & Finanace(1996), p.994; Bum Hur, Some Legal

Aspects in Cross-Border Repurchase Transactions involving Immobilised Securities, Part 1,9

Journal of International Banking and Financial Law (2000.9) , p.366.



(substitution)7} EZQstth= A 5 R 7FA AolA Zpol]7F dvk D 123 RepoA gl =
A M RepoA &l (wholesale Repo)9t A MRepoA &l (retail Repo)”} Atk AA= F8§713% A+
S3bo| o] FofAE Ao EA 7| 2AFAAw, 2= FAIJANE D THEEI]
E7F w871 oo Wl T QY sk Ao RA tjard x5 )t
SN (S HIYASTA A5-34% ©]3}1).8) T3 RepoAd s w4l mMidSALS w3t
FAFAZE RepoA 2l (bilateral Repo), A3ZH(ZufAu]2~7]3) 7 #efsh= 32HF Repo”d
# (tri—party Repo)? wjxle] wiEZFHS Ak sk HARF718  RepoAd
(Hold—In—Custody, HIC)7}F At ZL2]al RepoA = Aol w7le] uwhet Aloke] A HA]
AbRel S BAste] o] RojXE VdE AY, 7IGE A FolA WE 19R ¥ 1
A= A, A FEd oldol AdBAA T dwo]l FATE WA wd AsFH o= vk
717F A E = AEE AR S 21 5 A A e ok (o] eF 7)ok A2z A2%) 7
AT}.10)

g™ A #AA BH RepoAdl=
Ae drh sty A9 wE9lE el
T 282 (borrower, Z57)2kal dtar, SHL] vf
lom g 2oz} (lender, fﬂ*r)?)r 0|3}
= A AEARel wi=Qle] wilel A A Het

°]E YRepor # (reverse Repo)gal 3},

Iy )

1}4

s E(collateral)i sk Abg A &
T8 Aas Aok dAdd leng =
Qe mj=el 01]74] AaS dofst= Al
13 Aol ®go|th. 18]al ]2k Repor
= g, el wiaeelel #HHdA =

HU o
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2. RepoxzK#Fe By &7

7133t RepoA eiAloFe vl4=1a} vhieqlo] A=A (mir=el, w1, vidd, &< UH
U7F, ol s, ghurt wid Rt §) B AAEIAM Y wH Tl Feleta
AME el ar-goen JHdn, SA3A 5o S/H7ES & S7Hvv 9 78‘
o= 2 e Aol FAEo =M Ik ouk virf ARSI o alkel st
of BARzES] ol olelE A7|eh= Aol L Ak A HekA &=tk Alekel AR
71z vl AR g RIAM 7 el Al =k Al olar vl o] gt 73‘—‘%01] < 7hef v 2]
AdEAE TEd Adolvk(71derd A3z A1, A2d). s RepoA Al of2

7) el = S viERlol Al vi=SAdA G ofxpe] Wk o] A H A oF :
A ulgAo Al dAdAH A (mark to market)o] JAAHA et A, W= |
Al(set-off)7} & ¥# Fe=ths A SollA 7‘<P°17P Atk F=TAAYG S, Tz H el
[RPIAF=F s (1999.10), 949 o]3} F=x; SHAE Repod FA ™Ay (1999. 10), 58 F=x.

8) 713k Repo= F= A7k Repooll 2] OPL"% ?JHE ﬂUHﬂOEH stel o] FExds T3 98484
= T3] 95t ol gH i, @R ANATE dolstaat sk ﬁ%’ﬁ“ﬂ T8 71e] 1 A
AL ek Al Repor FAHRA SR Aclow A staat sk AubEAAFEe] 1 AR
GAA 7Y @k, William F. Hagerty, IV, Lifting the Cloud of Uncertalnty over the Repo
Market: Characterization of Repos as Separate Purchases and Sales of Securities, 37 Vand L.
Rev. 401, 409(1984).

9) FEuetell M= FddElo] 1999, 11. 14FH M u] 27| ¥ (Triparty Repo Agent) S 2A ¢

P2 F=ysta
10) d=SAAA3], AAF 7, 37-389; ALY, AAF 7,59 U5, Repost 7t ANAA
Lo HA HAE 'rﬂlﬂ/\}‘?jj , A8H 15 (8H)(2001. 6), v wAEErs] | 646 o] 3 .



I RepoAHAGFE AYsts HA vidls e 4SS ggdsta, @a Helo] <k
o 2aes Aty uAdA B £ o
B A el ok A3F).

& Repo7] el AIokS Shuf o] mjg=olo] wjwmolo] Al WYAZPL wEs Wfz@e] w
golomBE £ 209 AFat= EAld wjmolo] wjgelo Al SujrtE A|s
g3 BIFH A4z A1g). s
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3. RepoZEkREHHZHY HEAM HEANEL

ReporA el Aloke] A gahel wlwele wl5lol Al wjef /b5
Al shgele el A WYtE A

Repo7lefAbate] 729l Aelel s vhat ¢
(1) BABSS 5

)=l Shufdo] w=str] Aol AFReo] wjdFHS A (right to dispose)d 5 Sl
sto] el midSHS Al vlEsAY g2 A A ] mdsHe=
st = Qlom(7]#ekd A12x2 A1d), EH(pledge)S AAHT = AT 3k

1 = A S
ol vd7kE Zatehi we) WisiSe] ARl vl v
o

mjg=91e widSA] WA} A FEE 97, oA EE vldE 5 9 (income)S F°
A A gk, o] o]l u=dlof Al whElsle]of Shoh(7])HeFH A7 A1E). 9]
frdo] ufgloll Al AT A o] HAE A S HAFE 24

=
5 pui
4 % qlrk o] HolA W] AFA B AL Aot

Stufjdo] Zefstd uf]l]
repurchase) & Xt} vz

MY FEoRTE TS

1) MEgEs guaagel duas Aol FARel vig vush S = Aujue] ok
YHow MW Wolw, AutAAFRANES Jete] AAMRERAL et BEche Hol
Al Repo$} frAbetth. Zejvt mieg i GARAR o] A Eo] gk BRAEA 9 SJAatel T]Ete] A
Hahe W, Repot WEHORE WAFH e FHAFY JAHE 93 v ZAHOE B

N



(4) TBHE M

AdGAA= 7|zt 5 widSde] AT7EA e Mgl wE A =sd 5 3l
omR F799 A (margin maintenance)& E3dto] vidFHe A7 AFH A=
N AANA 1 APS 3]y etolof & @] AUk Lglte] FF Fo] BT A
G Rl mERlel Al FAEt] wir=le] MEe wel e F-Ho A du Ee
F7hESES AR e wFeEs 2 5 Advk Wil S5 23 2R A
o E R I -

= =2 wiERlel Al FA skl wigrqle] AEel weE S
T bgeleE e d ¢ (7B ek Alsx).

MEQe wEels AAEIE o] MAFAS B F/FHCE HA(ight to
substitute) & 5 Qov], wlEQlzke] Folw WIFAY FRS WAY & ArkClBop

A102).

(6) RAMHES HHEE

A7 d 3k Argst71 = kg 5= dvk(7]eek A6
Z A13). 28al widsae wegile] Aol mMAAY delge] A5 e A5
£ AwtA &g Adrole wi=elo] g Flol Al nF-gk 5 vl
o] 6

H

III. Repoxzke HERy HE

1. RIEY B

RepoA &7} =7ke] S8 A olvt FAEA S AAZAQ w76 s AHA o= 25y ¢
A= FoRGE Tl A 1 Ao 5 A (liquidity), F873 (security) L@ al i
].2 9194 (high—yield and low—risk)o] = ojof Ft}.

A v)=9 A9 1982 5¢, Repo"l =<l (Chase Manhattan Bank 5)2o2HE FH

3le]l B33l QY Drysdale Government SecuritiesAb7} 71 S8 AFEA] Aol A
w2}k ol mpabalglar,12) 19821 10€ 9l Lombard—Wall S8 S|AF A& 213817

L. . 6) = L.
StE mEstel ERRE LYol FEPRE BARY 2FAYE/ ohln HuAoR A
& Aoleha Brh.(A2x ALE). T ASHREY FEEne B4Ee RFRoz ¥ 9
o



?15ted ReporAeiAlebs Adstel Sd& wizsixwr 1 F 333t 18) o] 52 Repo
Aol & GARATE dbek e gE AL wEr s ds 7 Shs Repori 9l
T A AAA ELe ekl FEAIEE ADT HEAQD AHRA HEH
A1)
et 2o At ERRE B o] oAl RepoAel FAMAIY] dwko] uaksk 7 §-of
YA B FAARE Repoﬂﬂu e mTEH ARS W A AsA =0,
olelgt fld TRA 2= Repord o] BAA YIss AFsAY AL 5 3= U
e 7ML gl ol Rd AgARARe] vt = Q1% WA Evk= Repord o] M
A 44E A vini(sale)® HE7F, FEY AH A Y (secured loan) ® HE7he] o
g 1 A3 dE 5 dvks Hel SAZE Sk Mk RepoA el MEA SRl =
o= w2 T Al WA S oA detd Addrel 2ol EobA 9lHh. Repor @
4 A *“‘Oﬂ RS %%_W THAIEE RepoAdl7t 2he AAAQ) 75 grste
& W obyel, RepoAeel Fojshs 7]# B FApAbe A
Azl o= WEstAl skl Repor el 1ol
& g Aok TR ofell ek AdH Abery FH-E v
= Aol degAor o oW g diste] delet A I AW HS Bt
el 1M sidE sp3lnh. wbdel ole] ko] gt
Re

poA A e WEA BEAGo] AkH

)

ao?‘:
ol
MY
X

facs

A gAe] el v el @ S By 2vtiabd F9 6
Stk o]l A 5 E RepoAdel F4& WA o] v]telx
Y9 gABAe 9ot 1 mBUES 2SI, SeBe] BN Reporehe] WA
2. EBe BEFH-A4
(1) HARM WEEER

o] AL RepoAdel olE  7HA o2 & do] RepoA#l= ©7IAv|OIAA Sk
(short—term loan agreement)} v*}’é}i I Aol fsted FHo] FH(collateral)

12) SEC v. Drysdale, 785 F.2d. 38(1986).
13) In re Lombard-Wall, Inc., 23 Bankr. 165(Bankr. S.D.N.Y. 1982). o] AbAolA 3442 Repo

Aeke]l iAol Z=AE& thRE 93 YH(collateral for loan)@bal #HAI8FA X WF, Repoaog=<lel 7
Repod] HH7} ¥= Fd ALS sl
14) Hagerty, IV, supra note 8, p.409. 1Hfol]l 1994\dell+= ZHE]EYo}o] QA 7HEE| 7} Repoaot
of ot FRF TWrjAFor XEEZL FAWA (portfolio investment)ol] ojste] F7|F2&5
stthrt ojatge] Asom HEE ATH EEETLY VFA9 FEAol skl wet Repor] #H €]
oo RE ATH FEEHEY FUESdS oldskA XstGlal, T Repomfeldl =2, H
A2 A 0] Repo2FdS AL wWdEsdS Fuistat, 2:A FALHE AW I (A9
el whel gakS A1A % vk k. In re Orange County v. Merrill Lynch Int'l Co., 191
B.R.1005(Bankr. C.D.Cal. 1996); Orange County v. Nomura Securities Int., No. 94-22272(Bankr.
C.D.Cal.Dec. 9,1994)%=.



B2A 7= dthal &t RepoAdlE HEF M| hAA # (secured loan) bl K= 73] o]
t}.15)

o] AsfjellA= @ A+ (borrower)Ql wi%=<le tF=(lender)Ql wis=<le] =4
W7FE 2wl Al olAHE AlFatelof gtk F,16) @ RepoA = i)
e @ geets A FARELL, 1 S avldiabA e oA FEe}
R EthE A, @ mERle]l wiglolAl wWidSHE FulFT o= tofa
of, il ﬂ%oilz"“ﬂr GH 5] ojARtE -’F%‘é}% s 7Isoh= @,17) @
AL = (mark—to—market) = HHEE 28|t A 9B E9 77} ke wo
< BEFshe A fAbetthe A, @ "BEY & ] X}S’Jr FFAFSHAl w9l i Zdel o
sto] AgkE WA AfdS 7 ERE ol eh18) wjaEl ”H%%;q(’ﬂ/ﬂ A ek o]

g Hdste gl A, ©® "EJe AuEsA Wade T8-S A4H(iquidation)
S 7k A s sk wizbake] UHL?JOHH] HEgksoF gtk A ol

A o
>
el
ofo
ol
ol

of 3%

mlo
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FE
Ml oX & o wu rr

4=
o
N o

ot ol
mg
e
N

e

ol 1o
f

= B 5 BEE FJH Y RepoAdE degle] HEF
’\H]‘?HXPHEHE grebstar e ANA = WEshA] k20 1Y 1982y 599] Drysdale
Government SecuritiesAFd 2 & 1099 Lombard—Wall, IncAFdo A wxZelel FH3)
A7t skl sk e Repord @l HEE 2uldixtela wWYFHUL Bed HHE

wosich WA S

_L4

I Ay vgHde s FAvERe] Iitkeld I FAES vjE=le] dikA S (property
of the estate—in bankruptsy)S TASEZ, Exxtel  wfj4¢ele < H A(securities
interest) S Ad3t7] 95t G SHS v = §A Ha, wede dElae &AL

15) Novikoff and Jules, Repurchase and Reverse Repurchase Agreements Under Articles 8 and 9 of
the uniform Commercial Code, Repurchase and Reverse Repurchase Agreements 79, 89, PLI Course
Handbook Series No. 290(1982); Gary Walters, Note: Repurchase Agreements and The Bankruptcy
Code: The Need for Legislative Action, 52 Fordham L. Rev. 828(1984); Elizabeth M. Osenton,
Comment : The Need for A uniform Classification of Repurchase Agreement: Reconciling Investor
Protection With Economic Reality, 36 Am. U. L.Rev. 669(1987).

16) FAAE FA WA A Aol ojele A@stidl, AL HAstA
@A) A golAgol AFshe Tl e HAoln,

17) W5Q) FA] ool WIFAL) AFIIAY MBS Jshe] obpd JFL WA gt

18) o] AdAAE FAAE Lfele TAS FF & FHoE dAste ASdut g
EoARe b Woln, e 2549 54 Uduud @tda B odd gAls
ol 1 2GAL AZA Afololo] ohleh TSNS WAD A Akl Aeoln
FHoZ AT Ackael ool Rutstrta Foldt),

19) SEC v. Miller, 495 F. Supp. 465,467(S.D.N.Y.1980); Energy Oils v.Montana Power co., 626 F.
2d 731, 736(9th Cir. 1980); Cosmopolitan Credit & Inc. Corp. v. Blyth Eastman Dillon & Co.,
507 F. Supp. 954, 956(S.D.FLA. 1981); Unit Planters Nat' | Bank v. United States, 426 F. 2D
115, 117(6th Cir.), cert. denied, 400 U.S. 827(1970). HAE L FHEL RepoA = E%Ei%i
A2 gpotelo] FH] mMiY A SvfrAzEe] A oA A A (interest income tax)E FT
3= A #d® A S|t Osenton supra note 15, n.25 =,

20) SEC v. zMiller AR Al Reporjfod] wlE912 23ol+=dl, 23] RepoAHNE +
A FElE AL IS YRR T A5 AEHE AETAS H) A
aL, o] AR €] Reporjfoi= ©7]o] TR SALH AR S 21 8] sH3ith. (at 467, 482).



ggoln Fuozi sate WS 45T bl gl AR olojd 5 ol Aol
th. of AAe RepoAdFAIAS] Ak Ei A5 e 91014 Reporiele] WA 44

(2) BEHEEHR

o] RepoAHE WETHY =
underlying securities)#al Eo|8te= zsfo|t}.2D

o] s E=ARZE O v=e 19339 FTHWH(Sec.2(3) 1934d FTHAHH
(Sec.3(a)(14))2] A2 wiv(sale)olE Td T TAAL] o] dI7lE A
v = At e Aloke] EFHERE of7]dl= RepoAdlE EFETE .22 @ I
AV w7 B2 Y giFE Al B35 e 3)AM] FA ] A %!
AFALe] A FEsAl AuAte] Aol ofste] thE Hxatgle] AbE A O FAe A&
A st ALl Al AEA7I7I= 7]dgE Aojgkes A, & ‘”ﬂﬂz‘
HEA Fdd 498 Ad%es 459 AA4 s7= Repoﬂﬂoﬂfﬂ =3
o st 9@ vig- frAbstthe A, Elal Bl e ?_ﬂ 72 8} S
ek FrEle] EAl(representation)E AlEdtefof dvi= H & Lgst
d FUHd Sd] i (Sec.17(a))ell Fths 1,23 @ Repori#ie] wi
A A (right of substitution)< zZE=d], o]AL A A3 = AL w42l A FH o
T wjgEs 583 Aol wekA Repordls widEde wimibar Hopof g
24) @ Reporldls 9 UH”HE B Reporefe] wi&=gle] spikaje] F2pAEQ1 wl
SR Ao 24 (perfection of security interest)25)S Q7 314 &1, FAxa= uj
AAk(liquidation)® 4 dom, T3k IAHAF AEAH A Z3F(automatic  stay
provision)26)¢] A -85 wWkx| grom g AibAate] zld o) glojM ik frEAdo] BHAE L upat

A<l ulul(separate purchases and sales of the

2 A&

rﬂi&g_mﬁ'

)

oo Ay rr oo S ol @ ol o rlo
o

ofN ro
A e
o

21) Hagerty, IV, surpra note 8, p.421 ©]3}; Schroeder, supra note 5, p.1008 ©]3}.
22) Hagerty, IV, surpra note 8, p.421.
23) Rubin v. United States, 449 U.S. 424(1981); United States v. Kendrick, 692 F. 2d 1262(9th

Cir. 1982), cert denied, 103 S.Ct. 1892(1983).

24) Hagerty, IV, surpra note 8, p.423.

25) HR A fAdolg T ZH*'JZWP FAb AAE GRAS g2 AGRGe] BAACNA HAAZ B
SRE7] SlElA Fobe 2AZA diga el & 4 ok ek % HSRE ddo wt 1 W
Hol &Y, R E9 d-f(possession) = HE-FA 2] 55(filing of financial statements)ol
o5t gz, Yy A Aeeds a1 = ol g™ 4 u. HE:=

2
HrEo] g, AF, AT, HE
s

—

a
t}. Henry J. Bailey
Transactions(West Publishing Co., 1988), p.1140]3}

IT and Richard B. Hadgedorn, Secured
1

BN

_4 e

26) AHEAAE wl5e] AP (Bankruptey Code)d SHAAHE & ATAE A0l AAFH oy
H wssh] st AgEE ARelth b AP A ATAL HAuAL A De]
FAALE B FAFE 0 Aol mastd, sabge] SAA BHA ARAR] F
P Bl BAL Ya] AAE Auae) AAFHANE A& FASolok @b, 1elstol
shbg A36eEE SHENAS 5SS $Hel Ashs TANY BAGIRA BF AvEY, B3



A FARLE SO FAsithE H2T) Fo] AAFEI Tk & RepoAHE TH vimlZ 2H
e

(e}
g AN FAZG ool T BEH T, SRR AA

vl=rel A c} AR
= 2I7F v A ol A EL v
Ftolli= B Reporl @7 S99 vz 5= A ofyal, SdE viglolA v=d

g 1 “HEC‘JO] ZaAAe BE QAT ole(property interest)S AAshH, 173

RepoAdi= HHEF An[tiabrt ofyar, XA gk vl (genuine sale)2til Folats Ad)28) %
At o] AzfelA Fag 22 Repo#i7b 21788k viujQlx], HEF Au|hIAE
sh= 71seQldl, L o= RepoZ] e GARARS] —zrl?fz—q.‘ﬂ FA7E ok el AleFxde] A
Azl ©fsted E}OLE]OJO]E grral vk 2e]al 53] Reporddle] w49l SAS Wi
A& 7= vf=<le] st fﬂiﬂ%iﬂ(substltute security)& sl Fufevk & 5 gl

= dYE sevd 28 @ RepoAd di= AR wivietar Folstal 3l

8 SEC(5dA AN L3 = RepodAE A2 vzt 21 A4S sFgstar 3ok 7]
7k Reporf el thsteli= 170l S HHAR vivide T xg wb ivh29) T o
a7y RepoA @l ZH Aot S 9] vimf= H53k Aoz oAX Il girt.50

(3) & # &R

of Asl= v SdAYe HAe® E o i Repord AAE =

(separate security) 2.2 2 F£X gttes Aot = EHE oA5ts Hejo AFE=A]
(evidence of indebtedness)tt F2H7 ¢F(investment contract)®= % =
o,30) ARGAA7E o gk HAS AREstE et A4 AdE e 7
ol AFSA e TRk sidetd FUWMAAY] FHeE B 4 due slelth 1Yy
B8 tjal?] RepoZ @l Repor el wim=<lat wi=lzhe]l FxpA|oF = AHF-SA ol A
stiw FdoR AAAE & Us AATE dvks Blo|ths2) o] Ao wE= Repor @€
Al vl AR APIFAZE] &= F 1o)X RepoA e FAAE HEste &
I Jokal gk aev e5d o]y sVt A= AAskE SHEE gle Bom Ko
i, oek AR A Ao 2 A RepoAd AA7E vl SLAMHA(UCOY F254
(A9z=)ell sFgth= A7t AAIE vh= A3

Bc)
o
(1
2
il
K
i
]

2

2% e Ao VA BE Ad, AFA e 2 gikAde] gk ]-‘7}39] Ay, gikA el
&3t AAte] AR e XuEe] gAp, mabaichel] did fxdEe] A me A, AF A o

Ao F4 e g&, AFA AFe] A 5)7F AFHoZ X (stay) DT AHsFaL
9Jt}h.(Sec.362(a)). David G. Epstein, Steve H. Nickles, and James J. White, Bankruptcy(West

Publishing Co., 1993), p.59 °]3} %=,

27) Goldfeld and Chandler, supernote 2, pp.424-429.

28) Schroeder, supra note 5, p.1008 ©]3} Z=.

29) SEC Exchange Act Release 34-18122(1981. 10). SEC] 4ol wl=wW RepoA e HH I} H+= =
Aol wjufell= AWFTAF A Go] WHAEFEE o]efg RepoA = 7]¥IF RepoA ol a7
RepoAdol & AdWFHR S THY THFLAFA AEHA ek, 18y FHHG AIEA
Z8+e AgEta 3}, Hargerty, IV, supra note 8, pp.424-425.

30) Hargerty, IV, supra note 8, p.424.

31) 1933 FA¥ Sec.2(1); 1934d FAAYE Sec.3(10).

32) Hargerty, IV, supra note 8, p.420.

33) Smith v.Mark Twain Nat'l Bank, 805 F. 2d(8th Cir. 1986).

¥
r

A

et
o
-

O
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(4) #£ A
1) BRI WBEESR A #HH

RepoA e§7F A=mlthakel fAd ol glH et D Repor#f o] vii=<lo] RepoA & A7
FogQdosnt greks F-oli= Reporldls 1 thFds, o AHEdE ¥ FHlwad]
of tgh AWtAl=ZSFY wHAlEv= HelM RepoAdi= 2vlthaiels FEET= Zlolth
agal olBy v AHE =7 ReporldllE AWtIAtR FHAwdhs A5 YEhtE T2
g HAYH gyl dvkal @S S @ ReporldllE LMtiakE qfshd AWNSARY
AZIEA B RS TS o] APl A48T 4 glA 501,35 Repor#f o] vi=Rle] vt
E= Aves 9 FANUE E= Reporddfo] AFERS dA Kk FAAE i H
H7F vk 3,36 @) Repord el vi<ple] HRAS onsh= vidsde] 7= Sd9 A
A7rA o] Wgel weh S3sk=E, Reporl@l o] wiIk=qlo]l A& sk Aol mieddel
= FEde] S E HRAIES of el weh vile] A9 AEHEA dves A T
oA HREE Authxpdel] thgk nlsto] ZhsiAan it

Ir

2) BHEEHFR AT #A

S tiste] e thFdt =0l A Blgto] FhiA AL vk S O AWEH Y-S &
Hltixke] A g-oll o]a-&AgH FHlw 8] 5 rAlE 7Fetal d=Hl, Repor#fo] vi=<I<l
&3 52 RepoZldlE 5@ vz st Sd9 oS ZHoEHA LH| gt
3 AWt AE 3|y dte] shtte A @ Glass—Steagall ActA R AH o7 3o =4

el QI e A 545 (Sec.21(a)) dejHoz AFAA AHHs LT
SUS Wil A st A2 of 7]l st N, &dqo] ujgQlo R R

=

o

o

weld], 3o

H TdS $vlste A2 of7el &abA] A H o], Repor el Q]ﬂ o] wjuj= o]
of fvksttt= .37 ob&e] @ RepoAdE w2 Foleld wiiele] FpAbAlo] FApAtE
dEetAl Rod 4 dvkal ARk, w1l ShmjAlekEoldom gk EHaful oS
FHEAFANER wjedS wjEle] UdvkjAA e}t F5d A9l dolA Eafds w4t
2] Ze 4 Qlar, wiERle] hatkdA|Rle] mjaEgle] Zke 7] ]fﬁﬁ]ok(executory contract)
5 A Ee Adete Ao mE A3¥S FAAE FHeA He 7F a3 mjo]d A
oFY satdA|le]l A AFE getd, FAAE vidTds R AlkentAgl s
A ==, dakdQle] Fde JARE AAsE AL FAAA v EE & &
A7F ke A SolA 23E FAAEEE 7|sH7] oy Wel Utk Hl#|E hei x| ar

34) Hargerty, IV, supra note 8, pp.417-418.

35) Bellah v. First Nat'l Bank, 495 F. 2d 1109, 1114(5th Cir. 1974).

36) Hargerty, IV, supra note 8, p.431.

37) Ibid, at 678.

38) oA widSHEY THATL BeirbAS 238 Aol o gy 2
Zolar, ¥rijo] A f-ol= FARATG] SujoFrE AL Fo|th. olgA Q‘?i epo74?4191 w74
54 9 A 442 Atetd Aol

2
L=
2
r o)
2
3

0
.
g
n.l (e3
-0,
¥
]



31t}.39)
3) wHFol W #4

RepoA & =HAS FTHS=E
olg]gt o5 o]ddt= A8y =
R Agulgoldte Mg F2d AAH Jsol 44d St U doh AsHor
o] A= Fd= AL RepoAdANES FH3AZ Aolghs HTHS WH=TH40) SECE
RepoAd & 7]#3F RepoZldl= L AAZA = v SARAY 594 SH0] ofdS |
W3] gk up glrh4

3. FEutel A9 RepoEzk S iy HE

Repod 9] o] watol Tuy Avlchbde RepoAdsl WEH FHnrks 7 2
A QA FAskE Aslolw, oz FAuuAe FAH Adncks ¥EH 342 F4
s ggelatm & 4+ vk RepoAdle]l 44& W] flskel ReporAdlrt 2
S5 FgAd Moz E42 £FUA A 2fAcld 2 ool ulg Aok
Aol elabal el it A FAE AEeh: Ao Fastthy Bk

(1) EARESS FraHgE

RepoAdlel Qol 7bg A4 BA4 54 EQozy e el Fa9 &
Frlo] AdHOR oAH I, WSl BEele sfdel o|AH: TN BEEFY F
A% Wl gEgre] Buiulstelor & o7& Peheha glrkz Holthad RepoAdel )

39) Osenton, supra note 15, p.683; Levin and Donovan Repurchase Agreements under the 1984
Amendments to the Bankruptcy Code in Repurchase and Reverse Repurchase Agreements
Revisited(PLI course hand book series No. 341)167, 174-175(1984).

40) Hnrgerty, IV, supra note 8, pp.420-421.

41) 46 Fed. Reg. 47,637(1981).

12) ARALZE Reporl el 2Tl 4Ae FAvule mREA Ehte Aew 4o §1 g
t}. Woelfel, supra note 6, p.994.

43) Jane Bush, The PSA/ISMA Agreement: An Analysis of the Principal Terms, 1
JIBFL(Butterworths, 1997. 1), p.34. L1 d| RepoA @A ol gt FH AfFHAS FAHIA
Al Repor el AAS W A590x olste] #mjztar Foldh= a7t ArHUsA, HAF 10,
6447). ABZAW Aoke] F AW = Repord Aot Fufj7b FAfe] HolA|wk, gt Fo]dd A
o= W] Svjel] ik HA AAZAZE Bl argHolof & Aotk WSS = SvjE
i Al oke] Al Wiz Al (viei A AE), Sl FAatel ofF wimEA = =d4 HS
gtil B A(EAHASA), $s oln UH‘JHQ EA ol g Amiule] eefolgtar Hi= )
(Ao o) 7k dhgskar Aok (Al F&2, THFa14). AA(7), 1999, AL, 6219 o]
B gE). 2eln ReporddlE Brfetas) Felshl Reporlelel WE AAE WS Aol o
@i @ Zolth. TRIE ReporAehe] mel A mi uksh o] FHe] wjEele]
a0 @sE BAE A WL BN 2ol oo Lfae] ol1a S £hel A

3

_12_



oA vjgele wEele] Fo i v wAge]l MPFAL Afze] ARY 5 vt
gk Allzz A1), st AFAS AGNA WAE FE 3, E e
RepoZlele] hd5AOR 4g & glor, EAL 12 248 5 Yok eae
WA w7 SestE el Al HAEAs $Ee AL B A R 4

ot
uhEpA] Rl Al 1= i S el gk ool Aede 1 S afre) ek

ojdE AAR A e Agolle dubHl RAHY A3 Ant Gl

Eoll M e HEARNA AR FREATAS <

Ho] dAgd Avdatz dhofels g3l

MUFAL AR A ol BER APHAE 2E de
3 ]

(o

= HolA RepoAHE H
ATH45) 18] Al wjgEl o]
=3 JFE Ay
[e]

o A AAE

%, BET BolRL W

A e ot 2 3
olge] W RepoA @l WHAZAL vivo] % AfAAANYL $AT 5 L A

ola, olZle] ANTRA N5 2 T AdAES TAE Reporde H5E

oletm 4 9
(2) EHE BERRE
1) ®igel PR HFES BE
DY EAAS] A4AHY ReporAeh ol YATFHel UAME AFIAAT} RepoA ol &

S|
o = ARl F o= RS o E(intent)st=AlE LH et Aol HLstth -2t

29l RepoA el @=ZAAR9] AT AAhuhopgho] whe vjselst vi=ele] 1 o

mje] el ofate] mjmRlol Al HFsk= Aol otyel, T v mEQlAA EFFe 4
o &AL QAN OIANAE T AL ARWE AL Ao| B, RepoAd AL 1
el ghufA ko] Ade] dagh shufsrlel e FAIMHME gtk ol# g Mol A RepoAdlE W
WA #uish BANE A g @vkm wvl, RepoAdE F9 wule] olste] 1440
2 Aol wgelelz) ol dum, viEele HujEe] olste] 2oz FA Afo] wlESl
A olAE e A Wolgkar & Aotk Reporlefe] AAH S 1A wimiA kS TS AFA
oJHE HHOoZ & A7k, oUW 2abHQl HujulE welste] Tl U HRALHS BHo
= g A7kl digk EAlel 2ol "HFHol Ak B Aot

44) vimEQlow R Y FAd g Afe] ghds] o] dErt stk Repol o] AHHL Aot}
3l de A= gl Eric C. Bettelheim, Collateral in Euroclear and Cedal: A Legal

Comparison, 8 JIBFL(1998. 9), p.365.
45) XA, oz, “SujxHAFAdviro] T3 =APEAR] FA-v|=o] MHEHE AR d
HEFE5S 93 RepoAdAM I (ZAAEA, 2001. 6. 19), 25-26W. o}&2] o] LFEE-o|Ax = Repo
A tdsHS o] TAdEgdd AEEo Je AAE EFeR 3 AEEA, ol o

o
g35Ae FddEdd 9oty TR/, THEE E3ste] B(EFUX)EAL dal, RepoA ol ¢

sfol WiE gFAL dele] ARz dAse] Ra WFe 2fe] BF fSAY A £F
S omM, B ReporAele]l BAFo] B S48 & QU Hed, SNy Egupse 5
A% gl Bl vl HuAe At AL BB 1S =AZ RepoAdt HRR

3 sk gk,



oAl gk Az Fefstar mjujfARIRJAAE ARFAEANA wFTForA Yt
(Z13eF A3x). ko] Aty A= vjujo] #dyE gojvto] A& ot} o

=9] 2k (PSA—-ISMA Global Master Repurchase Agreement, GMRA)9| A= w3k
7t o]t} 46) 53] RepoA Al ekl A= w13 wij<=<l Zhell 53] Anjdixbel] &3k Aok
= W= AAdstes A% ofyal, g AR o R midsHe]l 1 AAY FRESSS HEY
= EAEHA Z=tt 131‘3§ Aloke] P go R & wo RepoAdi= Fd HiH)

(sale)do] Egsicta e 4 9t}

Repo7lee] AAE el doAx = MEANS] AAA AArt
S Ak Aol gEst A= oY R shal, GARARS] AL Al el WulEtAl LhE}
W A gole AT BAE wWHek B Ads 2 8o, AFEd 58 xFet
Ak A dAle] AFARD APl efste] 1 X E FESfojok gtk At et
ChAT) wheba] AbaEe] oJAL7E Aok} W MsHAl YEbd Aol AR E Edo] FAFARE
oJAfol B E Aokl g = 1 Y] M| EAA ] AMAS 18 He % §lo] AR EduE
HAgthE Aotk o] AsE RepoAdi7h 2t A FAA SFA4E TAE Aojgta
E Atk RepoAde] AAlel QA% SujxARuimj2 Aoks AAdstes GARE S
Aol w9} Smn, T wmel Su4E o wd FoluZ RepoAdE ZHAe] ujujgla
HE Zlo] A 7]zl o3k St o] o= Fgetrial Erh 131‘% Repo7] 2 7]
oRFoRE e Aol YE A Fdtiete AloREAde] wiwlrt Aol A g A
4, & gre R4S 2] 9% T d(sham) &= o] &¥ A g-ol= o] HE A
Hefal Fold oAx= S Ao|thas)

2) Ryl B HEI BEEE BRE

SHE Ad| Ao = RepoA#e] AAA A2 (economic substance)S A5k ,49)
o= Ao Eastal 1 AAE @R AngiaA g e FEg Ao RE wi]
sHoERY WA= olxF o HAo] wiERldA ALKHATtE H, dAT A 9%
mfERle] wid)S A o wigls widSHIA Y AW o R RY dEAIY
+ A, RepoAde] 7tAFxE & uo] UvkAl FA9] wijufjo] QojA wiwjr}A S &7
A7 A o] A jE RepoA el ol = A9 wiY7tAa-S Al7HE e ndsh= Zlo] HE

jl o O o

A
g A, dibdos Ao 54l SdE vidstaal sk A 1 7HAS el A
Aol vk 7|HAE 7122 dto] AAHAT, SrtALS Ao widrASs 7x= &
A9 %= A, RepoAdol oA 7 A1 A2 Sd9] vz oy &
7Aool ofyel e8]y F 7HAZE] AFe](spread)olal 1AL o A&l &-&5k= Repod

46) Daniel Corrigan, Christopher Geogiou, and Jonathan Gollow, NatWest Markets Handcok of

International Repo, IFR(1995), p.70 ©]3}.
47) Schroeder, supra note 5, p.1012 ©]3}; Jonas v. Farmers Bros. Co. 145 B.R. 47, 53(Bankr.

9th Cir. 1992).

48) A=l A= )UHHH7} ofvel FE T FAG o] dert ol A 7 x&ThaL Fho.
AAS AR AckaAiael Felg WA EAGT A, WU Atxae BAsd
1 HA Ao wjujr) ofygr @R AASY 4% ular 3l Roy Goode, Commercial Law,
2nd edition(Penguin books), 1995, p.652; Bush, supra note 43, p.34.

49) Walters, supra note 15, pp.838-842; Osenton, supra note 15, pp.690-691.
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ol &ol2 ALtEvE A, Reporldls dYBGAMALE Fol wAFA AG7HA] 5
dae olst= sheteld w °1°ﬂ7ﬂ THe BFS oFststal vk A, vz Awe
Al gl S AAEE AP (right to liquidate)E ZEAINE AAL7EAC] S 7hA &
ZHshe A9 1 239 (sale proceeds) S MIESQIONAl whEksof & o R} vk A Fol

G Fed A ANHD A0,
BAAY B 2L F

Fohw & g, gt AdAAY 94

AR gkl AATE L

al
RepoZi1s 92 Gy Suaiieictn ¢ £ fcka

Feta Qs ool EE e w5w v
RepoA Al kel = AL
qko] EASTHE ol A
t}. 27 RepoAdDd
2 35, oy AAA o
%—5—]_04 1311:51_ %7@% ljr-/ﬂ
A

10 rhe

SERICRUEIE S

(<3

1 e = Z:Hll?i*}ﬂolﬂ% AR, U=ele =g A FH 5ol gz

dew afeldn, hede £ do/idd 0e QYolEal el At o4 A
stel gatelgion, Aol oA @uel ool ohd FH AL WPow olToih o
e, GA Aol ARASE 1 AAE gL At EASE B oIAE o

2 B Ao, ZEAZ SRE 3 FALHYAAYE 2 AL oYy gha wAske] 50
RepoA# o] AA1% AARTh= SH vivol] GARFS] A} Qlvkar Felgh np glth,

3) RepoEske| HifikEI HEEES BE
Repo71ef7} zt= Huldxd <ol *}‘/]r‘_ <=4 (simplicity) ©]Th. RepoAdi= AAA

Aol o3 a8t & (cash loan), Z~(finance lease), TEH (factoring), 7€} A
kel S 3} (securitization) 7L°] ur«rlﬂo]a}b BAAR 545 gAdstr] fsto

olgH = Y& w571 stttell Easity. 53] AAAAA o3 SHLANAE S
S HEE e HllA BAA == Repordiet 93 A4S zhed, add 284
ol gk Wl &skA] ofydtal, RepodlE &3 T wiwjets @k 7pHnto R
T 5Us AAA 5Ae GcsiE e 2 gRAS Fdete d nEs dad HEDAY
B34S gustoms o AQEE A e 54 HES At AAA 284S H
shalzl sk Zlojarsh) AyH o w= 047101] Repo] A AL HEi= Repor] e A1 43714}
A gho](general consensus)’F AT Euh mpz o] g Ho|A RepoA el HHFH
SFAE 23S 5 v 2 ﬁﬁfﬂ S wiugl= 242 RepoAde] 545 U3}
© 2AFEo|EE, Repo e BARAFE] AA SJALE of 7] A F= Aol &2 Aot
50) thel 1988. 3. 22 AL, 874510, 5, vl AT o]} Fo| Ipde] wii=glel ]
Asahe Ae vEdel dael A4 AL AAZAL Bl Ackrel AdE 2 A 2
W5 wdste] A3k AR Foel] oF AelHar B Aeojtk. ddd o] A tiste] diid
o] RepoA el & WAl vz Hgdcha Folstar, $8 WH AAY EAUATIE A o
T wro] A3 W= RepoAdlel WA A gHEstdNE udd Ao E gva FAshE A
= Qv (e, AAS 10, 6441).

51) Bush, supra note 43, p.34.



(3) #&  &&

ool Al Hi= npel o] Reporldls dAFows S wjujAefrto] EA) ol =
EetaL, 1 Aokl FAAS 232 mvel A= = ¢ e SR gAREQ] 84T A
stz Qo= AAA AR (economic 51m11ar1ty)“}°ﬂ oJste] RepoAde HAY A& &
B Lnjgizbeba grE ek A2 $A4 dvkar 2ok Ak Repor gl dolA FARA
of ofata Al Aleke] @A Alekel AAlA dARG ?’\]OPE Aol eJArEAl A o At
A 7l Feethal 2 28 BR RepoAdle SH wivlE 2AH AR oR d)
AA, Ak AAA Ts v Ziel oA e HEE AR 8274 A = o
Atk = Aotk 27d] Reporleh HEYF ARt @49} A v Al oF
(hybrid contract of sale and loan)®] A4S 7k AR, EA2 0 o] wjuj A ko] 1
ol AL MM PA o RN ST wjuA Foletal T 7 U

i

i oo |

¢

O o zﬂ
.:‘(' o|\ uh 2
M,

>EHU

Iv. € & ¢

Repo7} 2 :%714 S AR A AME9] @S
% AR, F7L 2GS AU GolsAl FEHA
Asta ek Aol Al ofere] Za A A

fr 0:10
1

2 75‘%1]%7:‘011*1 Repoﬂﬂﬁi Q% WE
Aek WA kYA vhAs) T ol AFE A % 2 - A

RepoA &2l HEH 282 RepoAdle] W%
s

Ir

E } UTE ©o] =olA= Repor el
o Repoﬂ?/ﬁ“’u}x}/] 74] %0163 3}
b SAME Y AANAl 5o Al 7 JEE [L}E]r
ojth. @ARALS] EAF F9o 9o RepoA#de] 4

b =oe A5 AFHAR Ak ?f‘:}.

=2 ji
i
i)
T
i)
_L
lu
21_‘
gd
N

| ¢
G ek 4 sl

2,
=2
rJ
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The Korean Journal of Securities Law, Vol. 2, No. 2, 2001
Legal Recharacterization of Repo Transactions

Song, Jong Joon

ABSTRACT

In recent years, Repurchase Agreement(Repo) transactions have gained immense
popularity because of their high—yield and low—risk features in the Korean short term
financial market. Repo 1s a transaction in which one party to it sells securities to
another party and simultaneously agrees to repurchase the same or similar securities
at a later date for a somewhat higher price. But in the economic point of view the
Repo has a character as a secured loan, because it has such price structure as
discrepancy, which is calculated in terms of interest rates, between sale price of

securities value and the repurchase price.

In characterizing the Repo, United States courts have been in the troubled water in
deciding whether it is a sale or a secured loan. Professor Schroeder stresses that the
form of Repo contract should be exalted over its economic substance in characterizing
it a sale or a secured loan, and it is a sale of securities by the reason that the parties
have a true intent to sell and repurchase in making the Repo contract, which is
objectively represented in the contract. But Professor Walters argues that the
economic substance of the typical Repo agreement strongly supports a secured loan.
Meanwhile the general contracts form such as the global master repurchase
agreement(GMRA) has been made in the point of sale of securities, which is same in
Korea General Clauses of Repo Transactions made by the Korea Securities
Depository(KSD). It is substantially important because the legal characterization of the
Repo is essential to solving the problems being raised in case where one of the

parties has been insolvent or bankrupt.

In conclusion I agree that Repo transaction is a sale rather than a secured loan,
because the buyer has a discretion to resale the securities without any consent of the
seller, the parties agree to the form of sale in making the general contract, which is
their objective intents, and simplicity of a sale contract makes Repo transaction

economically more effective than a secured loan based on pledging.
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