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Bond Paying Agency and the Principles of Trust Law

Sunseop Jung

ABSTRACT

Trust law plays a significant role in financial markets by providing a facility for
structuring a variety of asset management plans and financial products. Recently, we
can find various national, regional and international efforts to modernize and
internationalize the laws of trust. These efforts are underway in Anglo—American
jurisdictions as well as those countries deeply influenced by Civil law tradition. In
Korea, there have been no cases recognizing the establishment of trust relationship
unless the parties expressly agreed on the terms of trust between themselves since
1961 when the Trust Act was first enacted. However, in a recent case, the Supreme
Court of Korea characterized an agreement between a bond issuer and an agency bank
to prescribe the terms of bond payment agency as trust.

Under the bond payment agency agreement, the bond issuer shall deposit money for
repaying principals and interests of the bonds, and the agency bank will hold and pay
it to bondholders on the due date. However, in practice, the interval between the day
of the bond issuer? payment to the bank and the day of the agency bank? bond
repayment to the bondholders is not so long enough to be a source of real risks.
Therefore, the legal nature of the bond payment agency agreement was not focused
on. However, once the credit risk involving the bond issuer or the agency bank are
realized, the legal nature of the bond payment agency agreement will be a matter of
hot debate. In case where the bond issue went bankrupt during the interval, the
agency bank can set off its claim against the bond issuer? deposit for bond repayment.
This will be a question at issue in case where Ta bank holds money on deposit in an
account managed by it (segregated from the bank? other money) for other people?
interest,

It may be an issue of debate whether the decision was justified or not. However, it
1s certain that this case will be a precedent to encourage lawyers to discuss actively

on the principles of trust law.
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