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ABSTRACT

Section 188(2) of Securities Act which was introduced modelled after §16(b) of the
U.S.A. Securities Act 1934 imposes civil liability on the insiders for profits realised on
a purchase and sale or a sale and purchase within a period of six months. While its
purpose is to prevent insiders from unfair use of information, the liability is imposed
regardless of actual use of information and, moreover, even the proof of not using
information could not relieve the insiders from the liability. Against the argument for
the unconstitutionality of such a regime, the Court of Constitution and Supreme Court
confirmed its consti—tutionality with providing a new interpretation of §188(2) that
this section excludes ?nsider? trade objectively characterized as a trade which is
irrelevant to use of information from its nature.? This article criticizes the ambiguity
of this standard adopted by the courts and tries to find a new interpretative test in
application of §188(2) and argues the repeal of this section for the reason that the
existence of §188(2) cannot be justified any more since the unfair use of inside

information is expressly prohibited with criminal penalty under §188-—2.
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