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Convention on the Law Applicable to Certain Rights in respect of Securities held with
an Intermediary of the Hague Conference

on Private International Law

SUK Kwang Hyun

ABSTRACT

Securities constitute very useful and wvaluable collateral in international financing
transactions. Investors may hold securities directly or indirectly, 1i.e., through
intermediaries. Such indirect holding often takes the form of multi—tier holding, i.e.,
holding securities through several intermediaries at different levels. In the case of the
indirect holding of securities, determination of law applicable to security interest in
securities held with an intermediary raises difficult choice of law issues. The view
that the governing law should be the law of the place of intermediary at which the
investor providing security interest maintains his securities account and through which
he holds the securities has gained much support recently, in that it makes
cross—border securities collateralization practically possible and enhances the legal
certainty as to security interest. This i1s the so—called place of the relevant
intermediary approach—PRIMA. The core issue is whether, in the face of market
reality where many investors hold their securities through intermediaries, the

traditional approach of the private international law which has been developed to solve



the choice of law issues arising from international transactions of securities directly
held by investors 1is able to cope with the choice of law 1issues arising from
international transactions of securities held by investors indirectly through
intermediaries and if the answer is in the negative, how the traditional rules should be
modified. The conclusion is that the traditional rules should be modified taking into
account the market reality of the international securities transactions and the workable
rule is the ?odified PRIMA? In this article, the author analyses the Convention on the
Law Applicable to Certain Rights in respect of Securities held with an Intermediary
adopted by the Hague Conference on Private International Law in December of 2002.
The author further discusses how Korea? prospective accession to the Convention
would affect domestic securities transactions and the measures that Korea needs to
take before it decides to accede to the Convention. Under the Convention the law
applicable to the security interests of the indirectly held securities is the law in force
in the state expressly agreed in the account agreement as the state whose law
governs the account agreement. The Convention can be viewed as having adopted the
so—called modified PRIMA. The author hopes that this article will stimulate many
Korean experts on securities law and on private international law to conduct
systematic in—depth research on the private international law as well as substantive

law issues related to international securities transactions.
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