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Study on whether shares may be issued less than par value upon exercise of

conversion right with respect to convertible bonds



Minje Cho

ABSTRACT

Article 289, Section 1, Paragraph 4 of the Commercial Code requires that company
should specify par value of a stock of the company in the articles of incorporation, and
Article 329, Section 4 clarifies that the Commercial Code adopts par value system,
with the minimum amount being 100 won per stock. In this regard, Article 313
prohibits issuance of shares less than par value as a general rule, in accordance with
the object of adopting par value system. Notwithstanding the foregoing, with respect
to the general issuance of new shares, Article 417 of the Commercial Code authorizes
issuance of shares less than par value for the purpose of maintaining going—concern
under certain limited circumstances including the need for a capital raising, conditional
upon observance to exceptionally strict procedures.

Issuance of shares less than par value may occur in connection to not only issuance of
new shares, but also conversion right with respect to convertible bonds, or the
subscription right with respect to bonds with warrants. As Article 513, etc. of the
Commercial Code pertaining to convertible bonds or bonds with warrants, does not
explicitly provide that Article 417 of the Commercial Code shall also be applicable to
convertible bonds or bonds with warrants, however, this may be interpreted as not
authorizing the issuance of shares less than par value when exercising the conversion
rights of convertible bonds or preemptive rights of bonds with warrants.

Given the global trend of legislation, however, par value stock is a concept of
diminishing importance. During the nascent period of the modern corporation,
legislature? concern was to protect investors and creditors from unscrupulous practices.
To prevent free—riding insiders from issuing themselves stock at price below those
paid by outside investors, par value set a price floor that in theory assured
shareholder parity. In addition, to assure creditors that they would have an equity
cushion that shareholders could not siphon, the par value system placed aggregated par
values out of reach shareholders through a system of primitive accounting rules. In
modern practice, par value has no relationship to the market value of the shares.
Korea i1s also mitigating the requisites for issuance of par value shares in accordance
with Article 191, Section 15 of the Securities and Exchange Law, and Article 34,
Section 2 of the Corporate Restructuring Promotion Law.

Also, because convertible bonds and bonds with warrants have characteristics of both
shares and bonds, they are effective means of raising capital. Therefore, unlike
ordinary shares, it is necessary to authorize issuance of shares less than par value in

relation to convertible bonds and bonds with warrants for going—concern purposes.



It is not impossible for us to construe Article 417 as authorizing issuance of shares
less than par value in relation to convertible bonds or bonds with warrants, if we
understands that Article 417 is general provision to be applicable to special issuance
of the share upon exercise of conversion right or preemptive right as well as general
issuance of shares.

This article argues that it should be permitted to issue shares less than par value
upon exercise of the conversion right of convertible bonds or the subscription right of
bonds with warrants for the purpose of maintaining going—concern of business entity.
Assuming that issuance of shares less than par value is permitted, this article also
examines specific issues relating to procedures of issuance of shares less than par
value, amendment of articles of incorporation, issue price and issue period, and

accounting for shortage of stated capital and its amortization.
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