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Yi, Jun—Seob

ABSTRACT

The objective of Class Action Draft relating to securities litigation are the liabilities
which are resulted from violations against such provisions of Korean Securities
Exchange Act (KSEA) as disclosure duty in primary and secondary market,
manipulation of accounting statements, insider trading, and market price manipulation
etc. However the direct introduction of this class action without any appropriate
modification of our own delicts liability system may bring out systematic inaccordance
and conflict within our legal system, not only in the level of process law but also of
another material laws. In this regard it is necessary, the several factors of delicts
liability provisions in our securities law should be systematically adjusted.

Above of all, the KSEA requires the causation for the delicts liability. In this liability,
the causation means demand of reliance which i1s explained as why or from which
motive the plaintiff purchased the securities. Reliance is an aspect of causation
because without reliance it cannot be said that the misrepresentation caused plaintiff?
harm. However, KSEA §14, which is the liability provisions relating to the violation
against the registration and prospectus duty, permits recovery without showing reliance
and without therefore requiring causation. But the despite of principal characteristic
differences from secondary market disclosure, the provision should be applied to
secondary market disclosure. Therefore it is recommended that a new independent
liability provisions should be created, so that the strict causation should be demanded
in secondary market disclosure. This principle should be also aproximately applied for
the calculation of being causation in insider trading and market price manipulation.
Another problem lies in joint and several liability which is generalized as a principle of
liability provisions of KSEA. Particularly the Act connects also the other secondary
violating persons (for example auditors) including aider and abetter than the primary
violators with the joint and several liability. However joint and several liability may
weaken the incentive effects of the liability regime rather than strengthen it, through
that the person? group will raise an inequity problem and resist against enforcement.
As conclusion it 1s suggested we should create efficient protection system from
frivolous suits. In fact, the frivolous suits are motivated by the circumstance that the
liability factors within our legal framework are of great advantage to the plaintiffs.
From the viewpoint it is more efficient that we adjust the liability factors within
material laws to the scheme of class action rather than putting the protecting

institution in process law.
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