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The Korean Journal of Securities Law, Vol. 6, No. 2, 2005

Effects of the New Korean Insolvency Law on Close—out Netting

Jung, Sunseop

ABSTRACT

The Consolidated Insolvency Act, being effective on April 1, 2006, includes important
provisions reducing legal uncertainties on certain financial contracts. In corporate
rehabilitation proceedings, Article 120 of the Act excludes the payment and securities
settlement system (designated by the Bank of Korea after consultation with the
Ministry of Finance and Economy), securities clearing system, and certain OTC
financial contracts from the application of the Consolidated Insolvency Act.

In accordance with Article 336 of the Act, Article 120 applies in bankruptcy
proceedings mutatis mutandis. There have been lots of arguments for a special
treatment for their involvement in systemic risk dimension and international
harmonization of financial market infrastructure. These problems, in essence, resulted
from the conflicts between the purpose of financial regulation like avoiding systemic
risk and that of the insolvency law such as equal treatment of general creditors in
insolvency proceedings. This Paper argues a different approach in responding issues of

financial insolvencies as a matter of mainly financial regulatory issues not as general



insolvency law issues. It should be also noted that harmonization of financial market
infrastructure is essential for the competitiveness of our financial industry.

There could be two alternatives in response to those uncertainties mentioned in this
paper. One is to exclude all provisions of the Insolvency Act. The other is to list
relevant provisions specifically which should not be applicable in certain financial
services and products. The Consolidated Insolvency Act chose the first alternative with
several provisos. However, it should be noted that there still remain significant
concern on the possible abuse of those special rules. In this Paper, the author argues
that those abusive practice can be managed by a strict approach of the court in

applying those special rules with the supervision of financial regulatory authority.

Keyword : OTC derivatives, system risk, Consolidated Insolvency Act, close—out

netting, collateral, Equal treatment of general creditors
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