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The Korean Journal of Securities Law, Vol. 6, No. 1, 2005

A Study on the Proportionate Liability in the Securities Class Action

Choi, Moon Hee

ABSTRACT

Since January 1, 2005, Securities Class Action Act (?he Act? has been in force. A
heated debate on the Act has arisen between the accounting firms and the issuer
community on one side and the plaintiffs?(investors? bar on the other. It is more
important, however, to discuss how the Act affect actually the two groups. A system
of ?roportionate Liability?is the core of the discussion.

A joint and several liability system can be justified for the purpose of
?ompensation?and ?eterrence? Under this system, plaintiffs often sue the party or
parties with the deepest pockets, instead of those who are most responsible for a loss.
Indeed, although judges commonly find that a deep pocket defendant? liability is slight,
the doctrine of joint and several liability subjects those defendants to liability for the
full amount of damages. This lends support to the notion that deep pocket defendants

are often sued primarily because other, far more culpable defendants have inadequate



funds. These developments were not without high social costs. The investors incur
the cost in part, too.

This article deals with the introduction of a system of Proportionate, as opposed to
joint and several, liability for defendants in securities class actions who are not found
to have ?nowingly committed a violation?of the securities laws. In most cases, under
the system of proportionate liability, these defendants will now be liable only for the
share of damages attributable to their percentage of responsibility for the injury.

Part II lays the basic foundation for a discussion on the system of proportionate
liability. It describes a outline of the system of proportionate liability in the Private
Securities Litigation Reform Act of 1995, including applicability of the system,
determi—nation of the responsibility, uncollectible share and additional liability.

Part III draws up the need for the system of proportionate liability, and several issues
which should be discussed in introducing the system. The issues are as follows: Is it
possible for co—dependants to be liable only for the share of damages attributable to
their percentage of responsibility for the injury under current system? ; If all or part
of the shares of the judgment of any covered dependant is not collectible against that
dependant, shall each covered dependants be supplementarily liable for the uncollectible
share? ; Whether the system of proportionate liability is applied only to the securities
class actions or not?; For the systematic perspective, in which Act the provisions on
the system are prescribed?

Part IV contains the conclusion of this article.  First, it asserts the need for
micro—narrative discussion in securities class action. Next, it looks out on the future
effect of the system of proportionate liability. Lastly, it suggests two issues with
which the researchers?l deal, such as capping damages, and uncollectible share and

additional liability.

Key Words @ Korean Securities Class Action Act, Korean Securities Class Action,
Private Securities Litigation Reform Ac of 1995 (PSLRA), Proportionate Liability, Joint
and Several Liability, Uncollectible Share and Additional Liability
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