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Some Legal Uncertainties Concerning Overseas Issuance of Securities by Korean

Companies and Proposal for Improvement

SUK Kwang Hyun

ABSTRACT

Legal Uncertainties

In this article the author discusses legal uncertainties surrounding overseas issuance of
securities by Korean companies and proposals for improvement, with emphasis on
issuance of international bonds. As a preliminary matter, the author reviews the scope
of international (or extra—territorial) application of the Korean Commercial Code, since
we should know clearly the distinction between matters that are governed by Korean
law and those governed by foreign law.

In the case of overseas issuance of securities by Korean companies, @ legal capacity
of the issuing company, @ the body of the issuing company which decides the
overseas issuance of securities, @ the person who is authorized to sign the related
agreements and the bonds on behalf of the issuing company, and @ other matters on
restriction on the overseas issuance of securities imposed by the Korean Commercial
Code, are governed by Korean law as the personal law of the issuing company.

Shares representing rights and obligations of a shareholder of a company are issued by
chusik hoesa (joint stock company) under the Korean Commercial Code. Thus the
types of shares which Korean companies may issue should fall under the types
provided for or authorized under the Korean Commercial Code. Therefore, in order to
enable Korean companies to issue more diverse types of shares to foreign as well as
domestic investors, the Korean Commercial Code should be amended.

In determining the scope of international (or extra—territorial) application of the
Korean Commercial Code, we need to classify the provisions of the Korean Commercial
Code into three categories according to their nature, i.e., @O private law provisions, @
public law provisions (other than criminal law provisions) and @ criminal law
provisions. The private law provisions can be further classified into several
subcategories, i.e., (a) provisions on the restrictions on issuance of special types of
bonds under the Korean Commercial Code (which are governed by Korean law which is
the personal law of the company), (b) provisions on the rights of bondholders (which
are not applicable if the governing law of the bonds is foreign law), (c) provisions on
bonds trustee and (d) provisions on the bondholders’ meeting. Although there may be
arguments to the contrary, the author believes that the provisions under (c) and (d)
are not applicable if the governing law of the bonds is foreign law. The current

practice of Korean companies is also based upon such view.



There are several issues peculiar to special bonds such as convertible bonds or bonds
with warrants. A question arises as to the governing law of the conversion right and
the subscription right under warrants. The author believes that creation, restriction on
the terms and conditions, of convertible bonds or bonds with warrants and method and
effect, of exercise of the conversion right and the subscription right under warrants
are matters governed by Korean law. This was not clearly understood in the past.
However, as a practical matter, there is no problem since the terms and conditions of
convertible bonds or warrants have been actually set to be strictly consistent with the
Korean Commercial Code.

In practice a question also arises as to the method of conversion of convertible bonds
or exercise of subscription right under warrants where a global bond or a global
warrant (rather than definitive bonds or definitive warrants) has been issued. In such
case an Instruction letter or a certificate of an international clearing institution is used
for conversion or exercise of subscription right since holder of convertible bonds or
warrants cannot practically submit the bonds certificate or warrants certificate
represented by the global bond or global warrant. The author believes that such
practice should be valid although it is not in strict compliance with the provisions of
the Korean Commercial Code. However, it is more desirable for better clarity that an

express provision be inserted in the Korean Commercial Code.

Improvement Plan

We could successfully remove many legal uncertainties that had existed in the past by
aligning Korean law with the practices of international financial market. This has
taken place on the occasion of the overseas issuance of securities by leading Korean
companies. However, we have to admit that there still remain several legal
uncertainties as to overseas issuance of securities. We need to take the following
steps to improve the situation.

@D Matters whose governing law should be clarified

We need to clarify by amending the Korean law on bonds in the Korean Commercial
Code whether, and if positive to what extent, the provisions on bonds in the Korean
Commercial Code are applicable to international bonds issued overseas and governed by
foreign law.

@ Matters governed by foreign law

Matters governed by foreign law are left to the foreign law. Therefore this is not an
issue of Korean law.

@ Matters governed by Korean law

First, we need to amend the Korean Commercial Code so that Korean companies can
1ssue more diverse types of shares to foreign as well as domestic investors. Second,
we need to facilitate the procurement of funds by Korean companies by easing the
restrictions on issuance of types of special bonds under the Korean Commercial Code

and the Korean Securities and Exchange Act, which currently enumerate only a limited



number of types of special bonds. In addition, we need to streamline the Korean law
on bonds in the Korean Commercial Code, in particular provisions on the legal status
of the bonds trustee and the collective treatment of bondholders.

@ Overseas issuance of securities governed by Korean law

In the case of overseas issuance of shares by Korean companies, the governing law of
the shares is of course Korean law, whereas the governing law of foreign depositary
receipts is foreign law. In the case of bonds, the governing law is designated by the
parties. We need to streamline the Korean law on bonds in the Korean Commercial
Code so that Korean companies can issue eurobonds to be governed by Korean law.
This is also necessary to achieve the internationalization of the Korean Commercial
Code.

In sum there still remain several legal uncertainties as to overseas issuance of

securities. We should try to minimize legal risks by removing such uncertainties.
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