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Securities Exchange Act of 19344) §3(a)(10)3}5) Investment Company Act of 19406)
§2(2)(36)2 HIFEsto] HF-Eo FFAHDE SA 2@ A9 e W&o A4S Fu
A

SA §2(a)(D)¥ SEA §3(a)(10)2 Ui Afoli= A TH “evidence of indebtedness”= SA
§2() (Dol ¥ = o] 9131, SEA §3(a)(10)> LwjeA] wh7] 9 o]alQl o] & T2 S
A A FErhal At gy T ulgola, JdWulMYUE Reves v. Ernst &
Young, 494 U.S. 56 (1990) #4Ao|A, “We have consistently held that the definition
of a security in §3(a)(10) of the 1934 Act, ... is virtually identical to the definition
in the Securities Act of 1933 and, for present purposes, the coverage of the two
Acts may be considered the same”¢]2}al FAIFOZH F Yo #AS AP 22
Jo Er}g)

SAY SEA®] A &tf’do] ¥ = of agsto]of gt o=
TH T Alcke] FHof dFEteA oAF= S #HE Al HATE Ha, 53] PR}
7F AAle]l Adstes HAEC] SAMA Tdd ddete As =3rdE U e
= #t.9)

2. PR A HAe o

SA §2(a)(1)¢} SEA §3(2)(10)> TS oe] 7HA o2 Este] Ao dd A<
Fde A 9ol F44, 24 Jde T3S 9 7

shal thekel FEjE Fete HAF A FAEAS o
EZHA7)E Blolth whEbA, SA §2(a)(1)9F SEA §3(a)(10

=
o el Tl @ 5 Ak
A=A

)
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it
kel

5 FAANY FHHeIAR #A AAF Al
AT L e BTG wdstel, Adx ALFAA TBFoo] T Lt
TPHE S0 FRA BF ANTFHL, A3F WA
:':lL

AJY], o] x4 Jde] THEE 4
(2) 44 My 54
“EZ}A °F (investment contract)S IR A O E FAA o1 tho] A Afd e =Ho|t},

(3) £34 Adel 53

“Autygo g ‘FT@olgt dEHA Y EE o9 e FA7(any interest or instrument
commonly known as a ‘security)® FH 3 FIo= FAHFHO =, ol EZF
el SHo|t},

(4) <l ft7

SA §2(a)(1)¢}F SEA §3(a)(10)& “... unless the context otherwise requires—-—"(Z= A4+
& a7o] gl hakal A" 39 SHddE B8t dedom FddA AlLd
T A= ZAE AFst=d, FH A= o] “context clause” (A FEF)EL 3cE10) o

714 “context”® W FA SAAsHE AW A A9l Q& AN v
ta B g AR, dwHorE g Ade ALY B AR Tekshe Ao

A= T AN—



(5) el o
Ssh ol A%
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st} Bl wAE duE -
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[
A A EE S

AUAS TA) AL bAoA ofst B2 AT ANEE B ol W

3
) 0% 9450 SECA SAdl AT EEAAE ATHRAEID FAEAS 54
of Aol Aol olF FHOE AFsA th W), AulEe] FAOE A3
A gt e FANYE FU0RAY 545 FAY g% FAGREe] Bayoel
Aol o2 FA Aol EFat

oloh e HS AGAS AR Aol A HIF TAUY S0l A S 2

o

h= = )
AskA 1 HT. AA= $91271,13) 34%,14) H|H(beaver),15) WA, 16) 8%
71,17) 5 73}H18) ﬁ¢DPX119) T o] dhijle] T THoE OWOW %+ A
ErEol AW Aol ¥a drh20)

1. Howey 7]

(1) 9 9
SA §2(a)(1)3} SEA §3(a)(10)ol] =H9 3 =72 4% FAA 2k(investment contract)
2> F25 9% Aoks dekedl, o7 FARE o] s 98 HHoE e oldE 7dlsh

HA o= Aoy Al g4 71EF AMbE Folelke AS wEkt)

ot #AA BHW Fsikelup 7IE FAAAEY] vivi: SAHE] AES WS U
d], o]o 3+ leading case?l SEC v. W. J. Howey Co. AlAdA] A=t AL Ex1A
of thate], FAAE FEAN el S FASA S 2A AR = A3Ae] wEo] oF
o] o]o]s 7digte A99 Ak, AU FE Al¥(a contract, transaction or scheme
whereby a person invests his money in a common enterprise and is led to expect
profits solely from the efforts of the promoter or a third party)e]g2tx st A, 3}
FHAE w23t A Fo] EXujujA ety Heg A" S99 S Tl A H
2b g, o 5o 89S Tl o] wWE BHeE Be g, EXvldS el
o] w¥of oJsto] AA|A o]olo] AAHERE ZFHo] ujujo] sjFgrial AA|EAT

A e i) FEAFY(common enterprise), i) &9 FAH(invests of money), iii) EFSI
o] = (efforts of others), iv) ©]®1¢] 7]tj(expectation of profit) & Ul 7F4 84& 7F
A 71%& Howey 7|FMHowey test)o]&} gt}

o

¢

[Z4]] SEC v. W. J. Howey Co., 328 U.S. 293 (1946)
<ARRE>
1. W. J. Howey Company®} Howey-in—-the-Hills Service Inc.(Howey Service)i=
Florida 9] 3|AL=A] &2 Auiste] k. W. J. Howey Companyi= Florida *] 9ol
Foigk EEdEAE aFsile, 94X Ans At Al Eeta, A, A, ¢
o 52 892 Howey Servicedl Al 271712 3Tt

=< Howey Serviceshe] &7k Adstx] dowd sgetAo F4& - gl

o



= st %= JAA W Howey Service
¢kar, AAR 33zt wjdwE Ao 85%7F o] 3|ALe} &

1o,
lo,
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2 o
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rir
2
=
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4., §9AFe HAAxEZ x99 AFrizte] 10del™, Howey ServiceolAl dxkA
(leasehold)¥? £+ AF+¥A(possession)o] QAA , A= w=old Almu] 9o 34
H &5 WwromA, o] e] Fak 8 dvfjo] gk dAQl A% AZH(full discretion

and authority)< 7F&

i)
32 ¢
kel

N

23 SPOR FUEA PHOE FoRsm vhEse
£ )= QgAY el 349 Hdinjunction) -3}

93, FRAE FaE /125e] SECHH gasteirh
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Aolo] FApA kol (investment contract)Bhe £ &

SAe] 23A71A F=FdAH (blue sky laws)oll #3te] Hdo]l 1 &<k s & uE
| A TR A ofol gt gojell tiste] © ool AHolE kA &t

2. AL Aol A ey AT A Ao ok guy Aol gl FAAECAA o

A gAY, Ex|ujul A eF, AR FA (warranty deeds)oll 2]3}<]

= FAStAL o]ols WM =E Aofsi= A9, AN FAAY

3

[e]
_,__7
FAdete ol SAYE SEwAzde] ok

-
2
—_&,
iih)
tlo
—Hz
o

ol

ek Aol
3. SAZ} sk FAAIFS FAAE 18 53E wEvIdel FAS AL QL mA] ARG A
A3AFe] w=Ho 9]3le] o]e]lg 7Sl A -$-(whereby a person invests his money in a
common enterprise and is led to expect profits solely from efforts of promoter or a
third party)®] Aok, Ad Ee A&E st oleld 7|Fdd F-3std gal Abglel F7]
ARJA ARy EAA TS BEstal Aol wjmelA] of B7F FaskA] vk o] AR 7
= olek ol Aojd FAA ks E3et= Aol st

O

T 6™ [s) %
AEAS £33 FEA 7|+=(horizontal commonality test)e] ©¢]8hH FEALY (common
enterprise)< B9 Fx[x}e] FxxlFo] £33 E l(pooling of investors) £ % F

AR E 7l &4 9 2 (on a pro-rata basis) 7&E o] 8gHTh webA, FAA7E 191
2l Ag-el= Howey 7159 ot 847 B5F | Eoets FxpA| ofolgtar & 4 §lth
S

iz
r’l
fr.)

Ir
o,
N
HN
o
e
)
ol

2] = 4839 +=d), Hirk v. Agri-Research Council A}AA &

WA 7 AN A R A} HMELAuul(discretionary futures trading)ol] T3+ <FAHS 3

FAA7E TRl Bgol e FARbE 7Hl 3540l githe o F2(FAAPERE AFTE 7

Hol Ji FAFE FESESHERE A Folr o]ty FaAIS Fldta, S
=]

FAApel slARe] 19 3 WHAElE eolo] 256%5 3AFS] ATl Uidk H4R A Fele
AL ol Eu Aot A& E= VS A (certificate of interest or participation in a
profit—-sharing agreement)ol] a@3a}#x] &7] wjito] Z¢Ho] ofgtar FAITH21)



2) 44 FFA 7+

A4 F&A 7]=(vertical commonality test)oll o8td, H4ol FxpA7F Qv Ee(S,
THA FEAdol sldets) FAAE AFGAEE] s el oto A o]o)s e 5ol
= TRk R QIFHETE22) WA, FAA FEA Vel et FAAE 19lo)gt e
5ol JAAHY

HE7et AR FA e AKAdmivl F)% ol 7]Eol oSt FAA ko] H F
AT, dubd oz e HEAL} ufte] BAAN = AR T Ves 948
A 3t}.23)

FAAZE A EsIAE A AZIARD Aol ofste] Al BE fudd Abs AEA
EAH TRt ol R AEIAE AR

Commodity Corp. AbAelA, ALAWHALS Howey 7]=o] stHAE(Test for
identifying an “investment contract” as a “security’ within meaning of federal
securities laws requires an investment of money, in a common enterprise, with
profits derived solely from efforts of others), A=A &EAH A Fx}A ko] AWEH
Holl #AE ZFHo= AAHY] 93 F57199 L4 (common enterprise element)E 3
o] EAARRE HNFEFE(fixed commission)S e A5-7F ofueEl, e <)o)
FARpe] A A ol A5 AAlE A golwt JIBHERE FARte) FFAEIANTY] FAHA
oke FHol ofyial, mebx FAab= AEAEIIAE GUlE SEAC 9%t AF AT 5
S tH(investor's investment agreement with commodities firm was not a “security,”
and thus, investor could not maintain suit against commodity firm under the
Securities Exchange Act)il A3 t}.24)

AR A AHAL T o]ofo] ARgiAte] wHe A Ax o] l=(inextricably tied to
promoter’s efforts) 74-$-2tal X &3}7]% dhch.25) 22 WEtol A Illinois THUS 179
ol9]o] 20%E FrERE We Afd 44 FeAdol AAHEE dJufujed S FaHA
ofe]l s errhar BAEHSATE26)

(3) 5o F=

D =49 9]

THL FAA A FHE FAE Aol aq-dly. S99 FAHinvestment of money)z}
849 wEste] wrEA] ARAA u]e] FH(cash)= oHsteE A ofyil &9
(service)olt} & (property) = EAt)4 o] & 5 UTh27)

v T AA QL Aolojop gt wheba|, AHAQl employee stock ownership
plan(ESOP)> Zdoll i Fsh+11t,28) RIAEZ Q] ESOP+= Sl sigstA &=th.29)

2) THLAH

7h ¢ ¢

TAYAF(employee pension) Aa+&Ta9] &40 wehr] FHE AFdo] 7}
WA o] W (variable annuity) FAAI%FS] BEAS 7R BE o] A4-o] AFE FAA S

g9 Fo) A=A B Dk,

24 U
(W = 7
THLAES FEA He dAado] Au7ia &84 el wet 7 Al 7 -9-(defined
contribution)¢} ¥ 7 $-(defined benefit)® F/F¥ 3L, 7F9<] ZAA oJFof wiet <
7F3 4@ (voluntary) ¥ A1 7Fd @ (compulsory) & 753, FHHe] = A5 7



Tel=A o Fo wE} ZFE ¥ (contributory)¥} B ZFE 3 (noncontributory) &2 -F T},
(th) oo 4

AF7FAAE gl #g Fagh AR tiste] FATIAeE TIAFEe] AT o=
THAYA A7l dlEdttte TS shHA 42FS A7]g International Brotherhood of
Teamsters v. Daniel AlAo A, A iHAL 1) F4 Fxe} i) o]9 e 7Iget= F 7}
A 847 AojEmm FAA ) s FelA] Ferhal WA

[##]] International Brotherhood of Teamsters v. Daniel, 439 U.S. 551 (1979)

<HA LA >

1. ZA7r)dolar v ZkE3 ¢l (compulsory noncontributory) E418& Howey 715 %
‘TR FAT 940 Hdog FAA ok st 947] wiitol] SAeF SEAVF A-&H A ¢
=T

2. o] A AEAEE HA ¥ FEHE Adgde gy
managers)®]  FAE Qg oloHTt= Fr OAEATE W
contribution)®] 22, Howey 7|& % “o|99] 7|t)” 49 Zo

OF 1=

=

AF7H
53 FeF(employer
2 ool 3 dEtA|

3. =HHY dy =AY EAALER A H(Employee Retirement and Income Security Act:
ERISA)2 ®ulstar AlstAl AsAlgdd diste] At =, SAHE AIaA 4 ¢
g R B gtetal B ARl Wi, ERISAE ?i%?ﬂ@gi stol 5 T ol
54 wWer SEAHAES AT ASE 873 H(Unlike the Securities Acts, ERISA
deals expressly and in detail with pension plans. ERISA requires pension plans to
disclose specified information to employees in a specified manner in contrast to the
indefinite and uncertain disclosure obligations imposed by the antifraud provisions of
the Securities Acts). ©] AFA AFA &L ERISAS] Ag&iolmz ZANA G QA
o] #t}.30)

(2} SEC9] 7]+

9 B4 olF SECE FHEATS =P AA A7 7sie] AAE Rl wet 4 7HA
fHor HFstu, PFAHo=m 09,0 7t dol ZFEd o] dAFA(involuntary and
°F(investement contract)ell 3@3FAY o] o] Zul A
o] A& = 7'*7]-5/\1(certificate of interest or participation in any profit-sharing
agreement)E Xl g FHoR Eru: TAE §%TE31)

(4) B1¢] =

D 9] ¢

Howey Abziol A Ik d& FApAIoFe] @S “e 24 Abgat A|3Ake] w=o] ofs}
oA gk o]9]L A= AL "(expect profits solely from the efforts of the promoter or a
third party)gtal #AJSFEH, 7 39 FHEL 2 ZX(solely) EFele] x=go] <3 o]9]
ZIdets 23S @stste] “FE AR e Al3ARe] =" o)éto] A (predominantly,
even though not solely, from the efforts of the promoter or a third party)gtal Hrt}
SofaiAstal Ak ol FAATE Aol AN Fofsitete FHUHY B tdelA A€
=] A %‘E% at7] 918 Aleolth32) B8, FARY] w7t ow gk ome|qEA Ao A
o S83% alo] vk FAA ool s detA] B=rh.33)

2
=
i
_|>i
T>

2]
contributory plan)«] 45



(7 General partnership

Z1gel gk At 719 WA Fejel wet Sl sfdet=A o -7 A Eh34)

SA Schedule A+ “the names and addresses... of all partners, if the issuer be a
partnership;”°]2ta FA3}FaL,35) SA §2(a)(2)% “partnership”’S W7|8h=H,36) o= &
T partnershipe] A|#o] FH AFE = &S AAR = Aol

gy AR =He) g Aot el §2(a)(1)S “general partnership” (Y RHE
s Y 3 FPoR dASA Ferh webA, 2R Ee] SHSE A

A} A ¢F(investment contract)oll @3 =A] XS Fekdlejof ). 38) =, X HE9] WA o]
U @A st A g F 3ol 23] el AdHow Fostes Ak w
g 239 #Ee] Fd o5 A4

2 A 2k gk Howey 7152 1) &5 A (common enterprise), i) 549 FA(invests
of money), iii) EF¢19] =¥ (efforts of others), iv) ©]21¢] 7|th(expectation of profit) 5
4 7HA 84F M, iR gdY A9 o8 212 gl FHEHEE D) BY =
H7o] F&2 LAEY. 19d Howey ARz o] %9 #A#Eo] FAAIFY o1& &3)sto
“F2 AFGA == A3xe] =" 96l " (predominantly, even though not solely, from
the efforts of the promoter or a third party)2}il #HAJSto 2R dutzge] ¢ T4
ool &Pt 7hsAdol S ATt

ol¢} #esled, Williamson v. Tucker AFA39)e A AHA53AH AL dutzsrgdol XE
(general partnership interest)S ZHo] ol gt FAH 1, oS ZHo|gtn FHs= @
ALY EFQlell thEk o) wjRof g Ao ToT 4 gleg FHTdorH F=AHS WA

Halojol gt wHA]sHSIT)

9l MY, FEANIAIY S sk Yukxstel

HAHAS, xdde Aio] FHAo=E <A

provisions in the partnership agreement)’d QukZgH o 2ol Adlo] Aol gAY, i)
Ardel ek F7 ¥ (inexperience) &2 Q135+ AgkS PAfst= slo] E7F
SotAY, i) AERle] 7HA= el =" 3 (unique skills)ol] MA oz ojFEFto g Q1)
of, Z%eo il FAstA Fete AFYS FWetdol ot dAEGlth olE

Williamson 7|&o|2fal FEt},

Cha el A #stA X%
STHEoO] Z3AEo] FHoE JAAHAG
AAS ZAF Wiliamson 7|%2e AWaamdse] dwgon Aug AL ofli ol
gl FAS A% weE gu od, A%A3IEAY Y-S Goodwinn v. Elkins & Co.
A= A st Al Y3 (executive  committee)9t  AIHTEZEY

(managing partner)o] Tt sttt ZFPo] 3o Aol 5402 o 5 3a
ek FebA <l (unlimited liability) S A2 ©@edh A54<Q1 FA2H(passive investor)®
B 5 gt olf 2 =gtel gk 3¢l A ¥ (partner’s interest in partnership)< <
Hom AZHA F7] wfo ol FUE A o3 FAE AT 5 ¢l
v JARE ukrh Qlvk40)
(1}) Limited Partnership

Limited Partnership(f3r& 4 x3)e] 4-9,41) general partner(durzg¢d, FehAAdx

]



Ho

o]
o2

)] Awe ZAol opUAR limited partner(F 3 AY2FWE A7 FA Fol
FA7VeHA v FEA FAAlo|BER 1o A FE SHoE FAHETH42) ey HEdoRE
Tk limited partner®d ¥ AA|2% 23] Ao ek XujAS PAFsA BRI =
718k o]ol7ltigts Qo] AoHBR 1o AEE FHem & 5 glrth43)
Limited Partnership®] limited partner’} %3t o #oshr|wt shH A A o
gk S G o R Eopd o5 Aio] THOE JAHA e LA st o]
¢} ¥#¥3sto] Limited Partnershipoll #&%+= 1976% RULPA®F 19851 RULPA:=
limited partner®] ¥4 AFFAdYA= FFol it AufHPALZ}F ofbd Ao FASE
2, oldf FFste AHE e AFole o5y AFo| THOoE A-GE Aotk
(th) LLLP
LLLP(Limited Liability Limited Partnership)¥= Arkansas, Colorado, Delaware, Florida,
Georgia, North Dakota & Y& F9 AFHo] =PI 7|FZXF O =24, limited
partnership®] partnership agreement’ =i+ RE 22U F93td LLLPE 2 4 <l
Felo] o] x3e] 9o

iy

O:

cHl44) Ao R BE Egelo] dwkxdy % d7E 4T 4
& 7HE WeleRs FRAAR A= 548 7R mebM, LLLPY] 2gde 54
FAATE obER 0] AR S sFetA] =thab)

(2) LLC

7h < €]

LLC(Limited Liability Company, 33 <A3|ApH= ALl o= Agto] §lar,
A AR Hete] EAA S R FeAAS XHA, Azt »nA

E 7 & FAtolt)t. LLCE ol A Feg& ¥3tar 3|Ae] Ao gk f3ka <ol
QA= A2 7IHFE = 533l

BN rlo

LLCE 98 Wyoming 57} 1977d¢] Loz gdHzlslglol}) M2 o] L5 x &u )
7F IRS7F 19973 A=A 7F Q384 &= 3 o] T Alo] thato] HA| s 3, o2

A LLC7F 5538 S%1t).46)
W) A&l SHA

LLCY A% =FATY FAEIY. &, FAA7E 4ol 19 A2 FxA ool 3
et F@o] HEB=R %%7‘4 } %io] W EEE SA §lHto|th47) vpoprl dF £
(Indiana-New Hampshire)?] = LLCE Z=do =2 gaAHoz FAsL 9rt.4a8)

a3y AYA4EAHYD2 Robinson v. Glynn ARl A 1) ZAAA A WA, FxpAp7k

‘I‘%Zq TS A 919k D] LLCO 49 54 99 AFFaed 19 Fo& 83t=
% 3tal, FAR7F LLC ARG AEokel] g A7)l gloj® 19 XujasAatel] =7do] ¢l

omE LLCA et A2 FaHA okl s dabA] &L, i) FAAe] Aol FA o &

L 9, FA e vk oo, Ao F=A, Atel tiE wHERAAS] AGA A

o] A Aolxo] FAomX JHA = B 540 AoHo glonw FAok s}

S =ThaL WA S THA9)

LLCQ} frAbgE Joint Venture®] A% FAA7F dA oz FPHFEV Y HJAE el &

oje)s e FEAd Afode 19 AR S| HrE50)

3) Fen| = il A &

vgtu) = @ A 8 (pyramid selling schemes)e A GA7F Fuf ol Al AEdm Ay} o &

o = A (distributorship) 9] Fuj#, = M2 Y 3w A (subdistributor)S EA&ta 719]

)

_4

> OIH
O

Oll
incs



S A3 Y I = A (subdistributorship)dll 7FdA1Z AEx=
oS Az ZEGAIR dejde T A A gig B4 9
T A o2 REHE B35 WA e Aol

FE geolth AR
of Al2g shelwl el

| e =g wuj= Ax mpA e X}X}
=2 2 JsE 9A He FEJQEL5D o9k 22 A9 AmjAd(FEAADY] o] U
At el Adfel d3s FEE Howey HANA S 73 o] FAA 818 “Q =X
At A A3AFY] ol st ARt o]elS A= 7-$"(expect profits solely from the
efforts of the promoter or a third party)&til ®H Fx}A kol aFsl#] &A =)
gy, 238]E old Fen= dAufol A FXH(Eu)E EEE He7F 9lal, Howey
Azl o] %9 5ol FAACke] fxs ¢hslete] “FE AMGA EE A3AY] "o 9
3l " (predominantly, even though not solely, from the efforts of the promoter or a
third party)gbil Boh dojsiA st 312 depr|= dvfo] Fofdt Faa; BEe EFol
wrh.52)
olof, SEC v. Glenn W. Turner Enterprises, Inc AbAA AWA538A2HAE ) o83t
Al ofo] FApA ke s Fat=A] AAsH7] At FaT AR, FApRE €9 Ao =
, = ARel Al 43S T o 254 A
affect the failure or success of the enterprise)®] FA& 4= §lo] T3 A7} oJFo]
i, i) o] AR Hepr = fuvp F2paE 99] 2ol g otof xRt o]ojo] WhAlE = A
o] o}y g}i=(that profits were not derived solely from the efforts of individuals other
than the investors) AFIRFe] F=4Fe Eshal, AFYAZE 4290 7197 g 9lol 254
A AuAS THH AL, FARRRe] o)A@ A AMY e AEd s ANE
(inextricably tied to the success of the promotional scheme) 74 $-ol= THY
AHA oFel] e Fghrtar dA| sl H53)
agjar, FE ugo] wigFEARADe] Aleks ERRlelAl wwjstHA FEEE de A
“Z}71 A 247 (self-improvement courses)®| gt WA AlkS dufst= F]Ate] gt
SEC7} dAWsdAY ¥l E o= aFAX%&H(injunction)S F73% SEC v. Glen W.
Turner Enterprises, Inc. AFAOAME, AHA98 A AL wjg=2lo] AkS nj4=3}7] 93}
of a5 FASEE o, dAaAs S5t dujd| oo FAAI7E H 1E A =
g2 71ed 9Fr7t Ut sty #=(though buyers, in addition to investing money

needed to purchase the contract and to create illusions of their own affluence, were

JAre] w2 (managerial efforts which

obliged to contribute their own efforts in finding prospects and bringing them to
sales meetings), "ig¢1o] FAFo 3ol QlojA wii=Qle] dAmjA I} wir=Ql Bl 19
Fuj o] FAujE Qs w=Ho| F2 o|Est= A $-(where buyers were to rely primarily
on seller’s selling scheme and the selling efforts of seller and its salesman to
recover returns from their investments)oli= AWSAHLS] SH sdsts FAA St

olgkar ¥hAEkSlTh.54)

SECE o] 3t #njz=2lo QJojials= HE=A] Gl o3t B 47F A EojoF st Ho] ofY
gt ojwsl Heje] AAZ o]2(economic benefit)o]#te AFHH Z=FoR <A E H

%3] glrya £}.55)
S, eetole] letul= gl go] g o) Aol SEC v. SG Lid. Aol A Ay
A1FaEAe ATAAE ARAAYAG S ANFEA LA eoR T



A 3|Ale] 7} (virtual shares in fictional company)o] FA3EE slal, 3] do] A=
39S 7FAAIZIE 2ERde] oS dEs 3 AR FAAGoEA FHEHe A
Foletal A 8k T.56)
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A 78 2~H A= Hocking v. Duvois "}74 Oﬂ’ﬂ O] 3t A AgA S st 2AFE &
& w¥ete Ade FAAC detr® FAMY A& itolgtar sl ey
ol AR FEFAE GA] HAA L FEE LAl o]&3A Stil(rental pool
T Al Al ZARbe] 2] tjof7izbel] &tear

|&olar, v T AAe] FEE

0

il
fl

FHJ
off rlr me 24

arrangement) 1% <13} o]ol&
A ru) el weh Fuets A5l =
b oAdRiQlol Al o] &at:=F to WG oS 7% = Aol ofye}, wjgglo
olg AAlel FEE A4 ol &AL BRI A o] & EF 3t A -F-(time-sharing) T
7} Fx9] rental 7|3l wep M2 ThE B[O 9|k o]9]o] —ErHHE]E— Agde FH4
5 7ol ot FAA okl e dekA]l =t.59)

5) Franchise #°F

&8 franchise A%kl oAM= 7FEHF(FAA}, franchisee)”t A4 7H83 9 I
Tdst2Z Howey ##olA FAA| ke 9102 A “Q =2 AR A|37He] =9
o ¢EtojMut o]ols AE= 9 (expect profits solely from the efforts of the
promoter or a third party)el a1+ el webA FA sFetA] =1.60)
Wieboldt v. Metz AlAd M= AAWHAL franchisee’} APl ZHFH o2 o3 =X
o Ho| uwz} AW AHE ofr7} AAEE=4Y, franchisord Hste] vz 714y JAS
3t 27)Fdy FEAX Ao o] Aol E3}3Fal franchise A2 franchisors "l
Mol 10%E W72 & whd, 7phde) HdRde] AH o R franchiseedl Al BAZ 7§l
= franchise Al%Fo] FHO R QAR F=viar FHA &A1)

28 franchisorZF 7P A S DA $93bd 938 499 AdA BES franchiseedl] 7
WHB7|R = A 9ol franchisee’t 64 FAAHpassive investor)9] #[¢jol] Qo=
2 S FE 7heAde] A

(5) olele] 7]h
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FAA kS olelS A7) 918 HA4E HAAR stu=E o]e]g 5o ol & HAS 9% F
Fol= FAAGeZ JAAHA Zerh AWUHAE FH 9E United Housing

= A of 1}

Foundation v. Forman Ao A A9 HS5E7|7F L2X] A7l=2 F8& %Ok t'L7] 5?4&
Aol o]9)g 47| 9 FAT} ofH gk ol frE I ARs THoE

A8t o, =3k € International Brotherhood of Teamsters v. Daniel ARl A O]O—Joﬂ
gk ZIdiete 717 A5 ddets, 7159 oo VaE-8Ae] gl oy K= AL
|2k Hegol 2 oESE A THEATE oY Uuigte 847 ZoHo F



Ak ® = vk #AlskSIT62)

Sk AW H Y2 sale-and-leaseback Ao ZH-E2]63) nAH o td SE.C. v
Edwards Aol A 7]tho] o] i diojol e ®thal @A|ekgl=H],64) o= 1Aolol 7
T AFY e FEAel FlE e "y vl aETh65)

2. 1A 7E

(1) ¢ ¢

A7 =(risk capital test)S T2 FHYAANA F } Aleke] Jldol #ste] A et 7]
TomA Folo] AR ol ofte] WAttt Rt fFo] SRk = ARelal
FAAZE 2 S AT /e Aol FAlEh é AFAEL7IE2, D FAATE AFY
o 2715 A(initial value)E stal(Ed &9 AA= T2 74e), i) 27154 A 913
of s Wi, Qi) Z7IFAF o] el o]ojo] AdAu et FHAJA ol FAAfFE
WAL, iv) FARARE ARGl gk A ATt Amds AAbeA ek dl 7HA] 84k
oJgth66) webA APAE7IES Howey 7ol Hlste] &5 &3td 7|Fo0=2 354
o] ax7io] olyr g, AdujujeRge] glojx HEFAC Byt FARpe] Fapolole uH s}
of 7hHAQ A57F ofyol: SRR QIAFHM, vrolrf, o]l AAAQl el A
ofystnz T3 o]99 o]olS FAete Aeolk FHoE XA

AFAEAFZ A= o] Fadtra vk AR Ate] A “5117]' Axdste] Abgel 913 o
719 ‘Sii ﬁ%oﬂ% TR FAAGoR A &s F 2

jus)

+ Silver Hills Country Club v. Sobieski A}A9] Al California
AR = o] g3tal £717] 918t wigEE UF ddeE S
Hell 4+ %;‘doﬂ EH‘%OFE gl o38Fo] {Ithar(... that fact that membership might have

been purchased for use and enjoyment of purchaser rather than as investment did

24 ok

not preclude it from constituting a ‘security’ within scope of corporate securities
act) HAI8FS1aL,67) Hawaii T Y% State by Commissioner of Securities v. Hawaii
Market Center, Inc. AFZdoll A 7lQlo]l A&7 e 7|75 Zuj7tdo=z Fstd &
H3ld 7 o] o IAF F7F AR RS Est] dHES JHAE] Helke
A" FYS 22 F Jd= FHIL9ATYA Y (founder—-member purchasing contract
agreement) = FAAFol#tar HAEATEER) HEe FHHEA, Tennessee FHH YO
King v. Pope A A sale-leaseback ¢FA o] thale] FEAIHe 847} gleodx 54
o8 A st3Th69)

(3) Agtimida} SECo 44

a8y AN H Y-S United Housing Foundation v. Forman, 421 U.S. 837 (1975) ¥
oA §1EAE B AT dEY Aol ALEHA et dAFoEN FHY
3 22l Howey 7lEs aFelal lem, SECE ITx3|ddd st o]ee
(profit expectation) 847} =FHXA gor g Ex}A ko] ofya wlglr SAd 93 &
o] 8754 Fethe AfE A 2L Arh70)

V. S§71%9] &4

1. CD

SA §2(a)(1)& CD(certificate of deposit, ¥%=A dFZ)7Dl e 34 S(“any put,

call, straddle, option, or privilege on any security, certificate of deposit, ...”)= 54

N
J 2 o M



o7 At dlmsA AAC distel= FASE HolstA] Far dom, yolrl SA
§3(@)(2)7} “2do] W3t ALY HF3E SA"(any security issued or guaranteed by any
bank)& SA7F A&HA &+ THSE AL, AFFAEA #-E RIAMSLS A s
SA §12% SA §3(@)(2)7} ttAs= SdS A8l A@ T 72) webd, dRtHow
23] AFAFdasAY CDv= SA7ZE Aste Sdd 239 A gevhar 2 i),
SEAE SEA §3(a)(10)o1A SA §2(a)(1)e] +A-8F o] o FFEA(certificate of deposit)ell
3 34 S(“any put, call, straddle, option, or privilege on any security, certificate
of deposit, ...")& FALRE HodWA, SA §3(a)2), SA §129] FA} 2L wjAlTFAHE
A et
Zfo] et FA = fellA = npe} o] SA9 A
SEAS] Ap7]a A x8e] Aol ZAlE=H, dUtHde o= CDE FHoR Bk
3}l 2 1,73) Marine Bank v. Weaver AFZo|A & “... unless the context otherwise
requires——"(FMA & Q70| gli= holgl= 7o Zetkste] CD7F A7 AFFA e A
AL 7MAARE CD AR ¢lo] AWte iyl Aule|F 13 FAHFEDIC, Federal Deposit
Insurance Corporation)el]l ¢3te] HE3] HIEE WS 4 7] Wi FHo=E B 4+ ¢
thar Al skl T
[#d]] Marine Bank v. Weaver, 455 U.S. 551 (1982)
<ARRE>
Weaver:= Marine Bank®Z%E $50,0009] CDE wj¥3}al Columbus Packing®] Marine
BankiTEi $65,000& tiEg= o 2HS AAS 9. 2 72 Columbus Packing
= Weaverdl Al ©]21¢] 50% % 9 $100& Ewls] 712 39t} Columbus Packing©]
E5S Marine Bankell gt AAdEa kel A& & ni= 9H4lsiat Weavers=
Marine Bank”} SEA §10(b)E #WFelith= ol = &FS Al7]skith
<HAL A >
AWFEULE CD7F Fdo=Z A= tE A7IAFSA e Atk ddergit.

d A e S83k 2pol7k vk Erk CD+= %
sk ZHARD GrAE Whe Aol wag Aotk AWtAlE e 239 d]%?
A : : doll ejste] BEwra, CDOl ek o
BFaw ATk E=3 CDE FDICO] B tdo|th.74)

Lgjito] ofym =z AA Q] AL A=

(1) SA §2(2)(1)= SA §3(2)(8)2] 14

SA §2(a)(1)> H3Folv SAE T4 dFo= sk @i, HWAlSH(Exempted
securities)S TFA3 SA §3(a)(8)2 “Any insurance or endowment policy or annuity
contract or optional annuity contract, issued by a corporation subject to the
supervision of the insurance commissioner, bank commissioner, or any agency or
officer performing like functions, of any State or Territory of the United States or
the District of Columbia”("]=r9] =, &% Hi= Columbiax] 79 RF=, 2753
AR &S ote ZlHoly o =S W 3AbF HEE BHEISA, FEREASTA,
AFAFTA, dEAF AFAFTA = SA7E LA geErhal A gt SA §2(a)(1D)el
HASA7E AR A A ofystE® SA §3()(®)9] 8L =dad HY+A
olgt= Zlo] MU SECE dx|¥ Asfoltt.75) weps, dwrd o=z WAL daieh K



n

Z X (insurance policies)E A Mo B FS 2 Fal7] Yt AozA SAVF A E&HE=
=)

Ho] ol

) Bl A oF

1950 d )55 o= 7] Al=hgk WA AF A SF(variable annuity contract)e] Sdol 33}
A oo gk w=o] e, Y FEeUHe WAdes TdaAHY A&l A
Ae)ste]  gkar, McCarran—-Ferguson — X8 A" (McCarran-Ferguson  Insurance
Regulation Act) §2(b)%= “No Act of Congress shall be construed to invalidate,

o o net

impair, or supersede any law enacted by any State for the purpose of regulating
the business of insurance, or which imposes a fee or tax upon such business,
unless such Act specifically relates to the business of insurance”(olw gt dwko] 3] 9]

e HYS AT H5Hor FUF AR HES FastetAu, A AY e oA st
2 g & glrtha #8324 [15 US.C. §1012(b)], ol2fdt FAAHS EF

i)
T
re
o
=
rZ
(o,
flo
wn
to
'®)

v. Variable Annuity Life Ins. Co. AbdoA HAAFA FE 1
ek FAEo)Eo] &8 A o] wet b A o)W (variable) Sl si@stal, Ax WHAA
I FAA O R HAAS BT 5 L

thar @A skl tE76)
= sdd aEaA gtk 2Ey AN (minimum)S BG5S}
H> BAgdo] ve il Agd S 7ty Ak
A7) SN ALAN, wAATAEe] BujA] SECH
AAEA Y WHTE AL, YA NASD| F5sfo]of
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2 Investment Company Act of 1940(ICA)4 AgtdoZ A [ICA ¢t
A Estedof sh=dl SAdl o3t SHATA O xF=E Agky Aol P} g

Blooff f&2 O o fr ffr R rR ool 2 [
(o3

ot} 7la(fund) = ICA7} ?f?@ o X}ﬂmﬂ st =, 7152 ﬁwoﬂ EEEI[ICA
§2(2)(8)], 3)Al= FAF3]|AFQL wheiol s skt ICA §2(a)(21), @2n1.
A= SECE 19874 ad&FAloFo] SA §3(a)(8)e 93 WAlZ=Ho] & 4 U= EAEIIA}

|
7} X9 e s RuEte 5)& WAE “safe harbor” rule$l Rule 1518 1A]3}3tH78)

V. F 4

L. 529 €9

T T Ak gigk A S e e o= A, 7] P(articles of incorporation)
= P FA Y TR ¢, FFE FAY aFAIA FolEe d(§Add B A
5 AstEd, Ao x23E AgE o)A i (right to dividends), 3|AFS] a4

Zrod A4 u) A4 A (liquidation  right), ¢]Zd(voting rights), ¥ FA(conversion
right), 234 A (redemption right), Al5¢14=H (preemptive right) 5 °|t}.
2. 749 SA4

(1) Forman A}

SA §2(a)(1)e} SEA §3(a)(10)°] 8% F2(stock)oleh= WA o] &Fof o 4§ ¢
of e e vl 4] sabEnit FAo wa F4ol thesta, telrh AEA
QL ulge] FAo] bl FAolet: BT FAL RFE ASE v olgd T4



&) 2 19753 United Housing F
o] Al FAL AT ARY THE AE T FAAYG o= Aolx

AHH L D “FA"(stock)el sFEF=Aol skl FAEL MES BAH AH 7]

e, ¥4, gRAYVIA, AFTATY vEd wE 949, AR A
Aol 3

EA} F2o] 7A=E &AL Zdsta 9o m R (Landreth 3
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Nz o o]o]g Y|tig Fab

T2 HS5E77F L=A FA
g FA7F oo

B “FAA R o s FelA]l eFerhal A ST

[##]] United Housing Foundation v. Forman, 421 U.S. 837 (1975)

<ARRE>

1. United Housing Foundation(UHF)S 3|YA2 $A¥H+= H]F2]H < (nhonprofit

[e]
membership corporation)2. 24, New York 9 AAEZo W3t FelFF

= Slgte] A
¥ New York Private Housing Finance Law(Mitchell-Lama Act)el 9]¢t FeagXx
of oJ3te] 1965 F-H 19711d7FA New York Al +ulol Co-op City#h= BWHOZ G4
o] olFES} Fulgol EEst-2Ut Eold diRFEHAAGHE AF gR)E et
i, FES A4, &, #Elsh7] flske] Riverbay Coeporationo]ghi= W< 2] & &7 8 3] A}

(nonprofit cooperative housing corporation)S A H3 & 1 F2& A5 IR0 A vl
AT AFIBAEE L NE 9 T4 18T $25) ohrsrolol Shn(maba W
D19 S FANFUFE $1,80001h), of FAL FEAL ABHL, WA W B
Tk S &AL, 1o E 19 AHoZA LFF2 S vEs gAaE §lAch
2. 472 FAMEN TS dESF sidsta Hiew v x9S AEskelok
tl, Riverbay’} S7Fd 71AuW& wjio] F8H&o] F7lsta 4FAtE0] FHE A
olAbel L, o]o YFA=o] UHF, Riverbay, New York A & 3uE 3o
AAZRAS 278 258 AsAY
. HAES A% elA, Riverbay® UFARFF A F7HA]EE UHF7F 2% Fd3ttt
A floll ofe] 74A] Fagk AME S ZA7F FEE Ak
LI AEL o] AR o] THEWAA THo] ofHER AW
7_l [e]
>

ol
2

juied
ox flo rir

b
ol
=

L )
a
A

)

] T T
Feh21 % (motion to dismiss)< 8F31aL, AWAHH AL o] & o=t}

[¢]

(1) o] ARolA Agd F42 SAZF BEoe= A FA sidstnz o dds)
ARl SAS] A Gt doltt,
(2) o] Ak A= 1) Co-op Citye] FHAEZRE ] ol wheh dapqlo] P33
waL, i) g2k T dETel Wk oAbl skl Algza ol flaL, i) ofvE A
ek T AFA el oste] AAdu|Go] AHsith= AAlz o]eleo] Y|hE AL

=

I
it



Howey &elol uhe} FxpA ofol] a3t} .80)
2. i
(1) o] A F242 T F24o] 7= 540] loern® SA7 fAst=
sk et o] AR A#eA F2(stock)ol B &) 7t AMEE A gk o]
Aqk, ol e FAA AL dutHow #FY, WG o] EHE Foew B
Aol /i HAE B oA = FAE wiAE AL A ofstefof s}
Ao FHE F
(2) & A ko &
Folo] 7l FabgollA EAsE o]ols el Zlolth WA, o] ApxleAe} o] F
AApEo] JHQIH o7 ARG HEE AHE Rom wijld Ay =, EXAE AY AHAFsd
T A7 ad = vfledvtd SAH e A8 o] obyn82)

Il [©)
= -
W 3 7HA olol& ol & Howey 7159 o]9j9] 7|t 210 F5+

N
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ol
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ol

o

2

ut

D A F oA o)Al thste] QFA 2ABED AATA AL won
olejel glrtar g1 oLt, oleld AFolAel et AAF dAeol Fholut olofo.

v HA A7 fldh o9 @ g BoA ojxkE AFdehe A vod 7
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itk dAjSkaL, AEAom FAGSo] ALY AujES WA HASERE o] ¢
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e 9lato] Hajel ety i
2. a7k 9 F4E% wiAay]l Al el stArh BAaEglot Fas = ek ol A
ASetAvta W=, Ao A5 AFA o o=

FAL A g3 JYE &+ QU Hof Axe A FFE

: deE5S A ks A, i) are] e 3l
oate] FaF Aol tigk YA FekS o 2M SEC Rule 10b-53 $JWHélgivhe

o 3, Ja o] AR Ade FEAUWIE ok 44
Froll gttt sy, ANANHAS v s Popsolu AP AE

1. Forman A71olA @A@ whs} gol, 247} FAoleh: §He sbitks Adwozs
s FAwe Aguigel e Ae ohith S FAL BHoE FAo| e
0% 5AS HASEA ool ne HRe sofof @tk ARA WA, FHT F4 o
2 BewA BAe T4 AwA S4E ngaa Ao, 2 FAusRle] W A
of Wiskel AgEAEel A48 Aoletn AP F4F & Avkw WAFAY durHo



2 FAo] A= SAS, D oldd Hldete] wids ws A, ii) FEA, i) Aol

AFe] AR, iv) FAF mE oAd, v) THAFA 7S A

2. Howey 7I=(HAA A4 719)& 54 547 Ez}ﬁ] Foll @l dat= X] AHE Festr]

Ak AolA ARG A B A dAE RE FH S AEshs A oty

=3

3. Dennis¢} Bolton E5F AALE A4 AT A7 A3 gl Ivane EolA %“E}

A A5 At IPSFEo| Y AAAEE AwHS A F ot HA RS o]
PAretA] F= A, vk wjeEdle] dAYTE AgskA e A5F FAAN Eljrfé}

Ho

Bolghyl ZUWe WEES wolo} Brin F).89)

(1) SA §3(a)(3)

SAT HAFd(Exempted securities)o]gf= A S 2 SAS Lol WAAYHE FHS
g §3(a)(3)oN A “dre) FAl 1 wky] T )] AF7|do] A B 7|

ojgto]ar, FAHYE <ot LAY T Foo] Aol o]&E i YA o] &=
o] & A FH A 3] &3P Q40]S"(Any note, draft, bill of exchange, or banker

acceptance which arises out of a current transaction or the proceeds of which have
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been or are to be used for current transactions, and which has a maturity at the
time of issuance of not exceeding nine months, exclusive of days of grace, or any
renewal thereof the maturity of which is likewise limited)2 WH#|Z<d(exempted
securities)®] stuE A wEbA, o] d W] 9€ o]ste] o] F2 YF Ao FE SA9]
el ALE A ¢531,90) vRk AH714 F3HA Y (Fraudulent Interstate Transactions)eh
A SA §17(0)ellA “Al3=xe] WHAGFEL X9 Aol AHEHA F=T(The
exemptions provided in section 3 shall not apply to the provisions of this section)al
TSR R oot e ALZIFAAFA Y] A&l oAM= oA S FerEol)

(2) SEA §3(a)(10)

Zelvh SEAE S0l gk Aefatagel :

719 A7 o] AEfFa7|ZHe ALkl 99 okl RE o 5-AF
Fol" e T EFHA Gt AT OEMN92) oY o F T
oA ALlget. webA, o]#Fk o] F2 SEAC] &3 S0l ofyE R
A&EA Z=1h93)

2. W 7+

(D BAA A4 71+

7] 99 o]skl ool tiske] SA §3(a)(3)2 WAlTHOoR A SkAL, SEA §3 (a)(10)2
ofel FHolA AlL]ghar g8t WA, W7F 99E Z3stE o] gl gkl W
Algko]l glvk. webA, ol2fgk FAe] wEW e AT Aol S et
A Aok vessAEgol gk FARAA o A %iﬂﬂiﬂﬂ Ao wAEE | AgFol vist
of WaPg ofLo] S FHolTE FHAY dHl= Arh9

g ANFARAL A LTI BEE oS 7;?1 el E3skA 7] 918k,
F=21o]l 33k United Housing Foundation v. Forman AbAel Ao} o] Z=Ho dLe &2
oz dad Zlo] oYzt AHAo=m yrkstojof k= AAH HAA 7]FE(economic

§3(a)(10)9] Hu|oA], “Era) ©A] 1 Hk7] =
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realities test)S ZAE3IATE o= SA §20@)(1D SEA §3()(10)Y “... unless the
context otherwise requires—="(Z®4 & Q70| gl Hetes FHS 2AZ S} o]
of met AL s FAAG olFH AAY o= olitste] FUH ALANE A
5} tH.95)
AAA A 7S AYe ARFdaEde] A e B
i) Lino v. City Investing Co. AFAolA AHIA3TAH AL 7]Fo]
she] whedel 214 o] 291 A oS (commercial loan)2 SA §2(a)(1)
AL A8E3laL,96)
ii) C.N.S. Enterprises v. G&G Enterprises AFAo A AwA|73 A0 de &
AMA AN A AFARTH B2 o] Fe FAE HHORE sh= 7] #g Ao] o
ot Al #aste] alE Folmg FHo] ofyekal #ASHAL97)
iii) James v. Meinke A4 AWASSTAHYAL “o]e]o] 7| el= 847 e o
o] =FskA A et BHste] walE F gl Fo] ofyetal #AIEHITEI8)
(2) AR 71+
Great Western Bank & Trust v. Kotz AFA99)ol A AA98AH AL FA 2} 23}
skl e E of Fo] FAPAL FAA ol Fet=AlE dksty] fstel= HAdol A
o FHlste] Ex}eleE "AlAto Al v X = el AT AX(nature and degree of risk
accompanying transaction to party providing funds)E Ao} sltla FAA|stHA], &
2 BAAZE AR RS FASEAEA(S, @A sdet=ADe] AFE AA s g
ey e 6714 9422 EFdH o JAE%‘}E}E- A 71F(risk capital test)S A A
&3t 100)
D EA =49 "w7](time of maturity of particular instrument)
@ gre &4 2 F# ofF(existence and extent of collateralization)
@ 959 &2 (form of obligation)
@ 3 o] A (circumstances of issuance)
® A&dre x8AFe] Aol #A(relationship between amount borrowed and
size of borrower’s business)
® A9 &X(contemplated use of proceeds)
3) 7F=54 74 71+
D A2 A
AA 284~ Y2 Exchange Nat. Bank of Chicago v. Touche Ross & Co. AR}
Chemical Bank v. Arthur Andersen & Co. A SolA AAH FAHAN BE o8& =4
o= FAE I, o Idlo] Faf of Fol thste] Mol T EAHE & F gle o9
A Zhek A A S 7HRItE s s Y ol g d 9t FUbE =R Y
A FAAN7IHE oleld FAo] wiRdTE, 754 AR 7| (family resemblance
test)101)& A &35t
A28 ¥ e] Exchange Nat. Bank of Chicago v. Touche Ross & Co. AFdefA
Aok & F45 Hojd F Uve 7HEA A Y Vo E AAE RS v #2h102)
O ¥ AEF

FEA G R F o] S (note secured by mortgage on home)
Q@ AFEAIARIY] AAFHE R Gr]o}S(short-term note secured by lien on small

S 93 o] S(note delivered in consumer financing)



business or some of its assets)

@ 2>y IAMLEHES] T4 o S(note evidencing “character” loan to bank
customer)

® AAFE=HHHF w@r]ojS(short-term notes secured by assignment of accounts
receivable)

® B Aol Aot HAMAAEAY AF #HA o] S(hote which simply formalizes
open—account debt incurred in ordinary course of business)

O % AdA 28 A YL Chemical Bank v. Arthur Andersen & Co. AFAdA ¢ 2
ol @ A9 dgdAadE #4H oSS F71s8kth103)

2) Agdigd

A E Y-S 1990d Reves v. Ernst & Young AFAA o] go] AR oARE Futs}
= 7o 24 7MEA fAA Ve XHFJO}‘I‘H Oi‘ﬂ”ﬂZ%i‘jé%ol ARG H59 7 7HA]
4 9l MER IS F7HE A o5 8 ARA YU 4 7HA 84F AlAEH
=3

@O wjr=Ql3 vja=Rlo] o & wjul ‘5 7](motivation)

@ &eglel vl Al (plan of distribution)

@ TRl g2l A<l 7] ti(reasonable expectation)

@ Y& TAAEe &4 (existence of another regulatory scheme)

=, AU OPHAE 7R AR 71l 9]'3}04 AgA 28 AH dol AAIG T7HA] FH Y of
ol AgetA et FTHEW o5 T FAHol Wiy, vk 3l ool 9 7
7 89 o F o= Aok ATEtA 2w AT 4 7HA 845 aEste] AEE
o ol F& 9 7 M HFo| FrtE AR AFF AAstooF ghrhal #AlsGIT
Reves v. Ernst & Young AR A= of ofstd Sl

wAE ool 7HEA FAME 7+
lFette ol distels tiEd dde] ool dAEHJo, Azt
notes)o] W] 99 o]gkel o FlAlo] tietod= S5t 4= o] v o, v
dFgEToSolge olftew W Fow & F glvke ot
[#]] Reves v. Ernst & Young, 494 U.S. 56 (1990)
<ARRE>
Arkansasst % Oklahomas9 W8 5% (Farmer's Cooperative of Arkansas and
Oklahoma)o] Atw x9S 9] deEHoFEolS(demand notes)S FHE, —rizoi
vj g WAsaedd 9 o|xE ATt o R ujzEkglh el 2F2 of S
A FuAsd A FAEASe] S Ate] dtha 7l AE e watkekgl
TAFFA $10 million®] o3& A&AE BF 1,600% 9 FAAES 9]3?%”}?1?1 Ernst &
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sto] Ealul A FAES AV FaE A8 o] AR o] 5> SEAY] o Fdol
ofvyB = SEAS] A= al

A Ege] HEHA vl FAsth AT v
$6 million °]/de] v Wahalal, ANTLHAL Fao FAhE Wolso 14 #ES
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A Study on the Definition of Security under U.S. Federal Securities Laws

Lim, Jai Yun

ABSTRACT

This article deals with the definition of @ecurity@Qunder U.S. federal securities laws
focusing on the concept of @nvestment contract®concept derived from the Howey
test under U.S. federal securities laws. The judicial definition of <€@ecurity®
developed primarily from interpretation of the statutory phrase €®nvestment
contract.9¢The courts have used various tests for determining whether a @ecurity @
exists.

Since stock is one of the enumerated instruments in the definition of @ecurity, @

there is a strong presumption that stock is a @ecurity® However, Supreme Court



held that stock in residential cooperative was not a @ecurity®on the ground that,
as a matter of the economic realities, the stock represented an interest in real
estate rather than a business venture. When notes have investment attributes, the
courts have found securities to exist. However, the courts have been willing to
find a commercial rather than investment context, especially when bank financing is
involved. The Supreme Court applied the family resemblance test in holding that
certain demand notes were securities. With the lead of the Supreme Court, federal
and state courts have strived to arrive at a workable definition and have formulated
various tests and approaches. The courts have been mindful of the fact that the
bottom-line question is whether the particular investment or instrument involved is
one that needs or demands the investor protection of the securities laws. The
basic test for @nvestment contract®laid down by the Supreme Court in Howey is
whether @he person invests his money in a common enterprise and is led to
expect profits solely from the efforts of the promoter or a third party. €9
Supplementing the Howey test, many state courts and a few federal courts have
employed the risk capital test as an alternative Interpretation. Generally a
conveyance of real estate will not be subject to the securities laws. However,
when a transaction has the investment type indicia normally associated with €
nvestment contracts,@a 4@ecurity®@may be found to exist. Since a general
partnership interest and most joint ventures will ordinarily carry with them a
substantial say in the management of the enterprise, they will not fall under the
securities laws@purview unless there is substantial reliance on the efforts of
others.

In defining 4inancial products,9the Capital Market and Financial Investment
Services Act (hereinafter, CMFISA), contrary to the positive list system under
Securities and Exchange Act, introduces a comprehensive system. The definition of
security under CMFISA includes 4@nvestment contract security€derived from the
Howey test under U.S. federal securities laws. The various tests employed by the
SEC and the U.S. courts for determining whether an instrument constitutes a €
ecurity@are likely to have a great influence on interpretation of the definition of

the @ecurity®under CMFISA by the Korean regulatory authorities and the courts.

Key words : investment contract, Howey test, economic reality test, risk capital

test, family resemblance test

1) Securities Act of 19338 FH¢ FTERHEA A FAAES BIF37] 93 dAutE

2A FAH Tl el #E T Hote] Fodh BE RO AT SAY F3
= wfjufol] lojA AF7]9F B-A 7] Al(fraud and misrepresentation)E wX| 817 93k
o} o] WM& 53] 19299 FAIS 7 SdAAG AL AR gk Aolgtes Q14 9]

23 ]"1 AAREA7] Wizl FA] F5HRPA FAHsE NS A (merit regulation) )

i o o R
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Al F At Al (disclosure regulation)E& A E3FSATE T8g FAMHE SECH gt 554l
A (registration statement, SA A GAlol+= FTC7F AE=AHA 21/} o SECE ¥H7A3H
Athel AEd drExpzlel] didt AFJ A A (prospectus)] nH-o|t}, Securities Act of
19332 &4 “33d AW ol F2&=1|, olslol| A= SAR © 7"o]??_‘jr

2) A ATIFA S S AZbekA] @Al Badhe dFel olE walF(treasury
stock)gbal s FaLel] iatel= oA, ojouid AT Fo] AAHA FeTh

3) SA §2(a) Definitions

When used in this title, unless the context otherwise requires-—

(1) The term ‘security’ means any note, stock, treasury stock, security future, bond,
debenture, evidence of indebtedness, certificate of interest or participation in any
profit—-sharing agreement, collateral-trust certificate, preorganization certificate or
subscription, transferable share, Investment contract, voting-trust certificate,
certificate of deposit for a security, fractional undivided interest in oil, gas, or other
mineral rights, any put, call, straddle, option, or privilege on any security,
certificate of deposit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call, straddle, option, or privilege
entered into on a national securities exchange relating to foreign currency, or, in
general, any interest or instrument commonly known as a ‘security’, or any
certificate of interest or participation in, temporary or interim certificate for, receipt
for, guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing".

4) Securities Act of 1933°] % Ax5 gFAlst7] 913k Ml §ksto]. Securities
Exchange Act of 1934+ ofn] @ald ol gk FSAl el o] &5 (A&E )2
EFAANE A g HoemA o aFo® ® Al 9dte] FAdH Stk
SEAl ¢]dte] SEC(Securities and Exchange Commission, SdA#93])7F A 7s o]
SA°] &-gHzgho]l of#H At SEAS F8 182, TdSFFoF HyQl e E14¥(§12
§13), A1 FARF@14), HFAAHEL6), TAaAANL, BHEA-D2] T TF5§6, §15),
Nela=(§13, §14), ZtE2 AA+4(§10) Tolth SEAS 4 F AIMZE, IHTXWEH?%
2o E3AAY B 8L BRE At A& EHY, UmA| g SEAYS SF3]AL
Ba3Alewt AgHEth 3 SEAE NYSE, NASDAQ £9] A-&7FA17] (self regulatory
organization:SRO)®  Ap&tAlel  oigk ZAqFES  FAY F, SECe SN
broker—dealero] ™gt FA A FAASS SROA 193 7] wi&el, SROZF tjF-&2
TAAY GFAE st SECE 2ol tid =& shal UAW[SEA §3(a)(26) @ “The term
"self-regulatory organization" means any national securities exchange, registered
securities association, or registered clearing agency, or (solely for purposes of
sections 19(b), 19(c), and 23(b) of this title) the Municipal Securities Rulemaking
Board established by section 15B of this title]. (SECe] A 1<} dAgte] #stoe= AA|
A, SFHFAE, 2HdAL, 1995, 69 o]s} #E). Securities Exchange Act of 1934= &4+
“34d Ay olE F-=, oldtell A= SEAT o3t}

5) SEA §3(a) Definitions

When used in this title, unless the context otherwise requires—-



(10) The term "security" means any note, stock, treasury stock, security future,
bond, debenture, certificate of interest or participation in any profit-sharing
agreement or in any oil, gas, or other mineral royalty or lease, any collateral-trust
certificate, preorganization certificate or subscription, transferable share, investment
contract, voting—trust certificate, certificate of deposit for a security, any put, call,
straddle, option, or privilege on any security, certificate of deposit, or group or
index of securities (including any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a national securities
exchange relating to foreign currency, or in general, any instrument commonly
known as a "security"; or any certificate of interest or participation in, temporary
or interim certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing; but shall not include currency or any note, draft,
bill of exchange, or banker's acceptance which has a maturity at the time of
issuance of not exceeding nine months, exclusive of days of grace, or any renewal
thereof the maturity of which is likewise limited.

6) Investment Company Act of 1940(1940\ E,-X}ﬂ/‘}m)oﬂ 93l SECE 7 EAAE 9]
Aol olgt SHFA B Tde viuE T fFE sk FAS Al Wg rAESE F
of gttt o] W& FAIALY Ay, AT, AR, FARREAE 2 el stk qf
Agtal, wek o]E FAS|AE o]AL A EE AEIAe AHE st A 9-ddl= SECH
slo] BastesE e

7) v FZFAW(blue sky law)2 191149 KansasT7F Ao 2 AAsA+=d A 4t
AAHL7FHE©] KansasT9] i‘ia% A2 F2 =9 F7ZHa piece of the blue sky)ell
gk F14R1 FAAE S st AS BAST] A 534S 7 Holgks om|ellA
u

<)

wolxl BAowAM, O ¥ ‘E%—"— F7F ol S wEhM eEdd BE St ol
=49 blue sky laws 7HaL glvh. AN FoANG ATAHe] FAS T,
AYSAML 7o Aol oJste] Fo| THPATIHO] AYTAAM A ASHHA = W
AAA SAANE A A AGSEEISA §185 SEA §28 (a)], A5 AW
el S HEsAu ek g 1S 2R FIANS A vk mEbA o
g sAdE AT 8-S W FA sy o] FoAe] H8e wou
Zh5e] Sl ot SAFATIHe] Sl g A, AES ATk

8) United Housing Foundation v. Forman, 421 U.S. 837 (1975); Marine Bank v.
Weaver, 455 U.S. 551 (1982); Landreth Timber Co. v. Landreth, 471 U.S. 681
(1985)

9) S.E.C. v. Current Financial Services, Inc., 100 F.Supp.2d 1 (D.D.C.,2000).

10) Reves v. Ernst & Young, 494 U.S. 56 (1990)

11) United Housing Foundation v. Forman, 421 U.S. 837 (1975).

12) Great Rivers Co-op. of Southeastern Iowa v. Farmland Industries, Inc., 198 F.3d
685 (8th Cir. 1999).

13) Securities and Exchange Commission v. M. A. Lundy Associates, 362 F.Supp.
226 (D.R.I., 1973).

14) S.E.C. v. Koscot Interplanetary, Inc., 497 F.2d 473 (5th Cir. 1974).



15) Continental Marketing Corp. v. Securities and Exchange Commission, 387 F.2d
466 (10th Cir. 1967).

16) Securities and Exchange Commission v. Pyne, 33 F.Supp. 988 (D.C.MASS.
1940).

17) Bell v. Health-Mor, Inc., 549 F.2d 342 (5th Cir. 1977).

18) S.E.C. v. Edwards, 540 U.S. 389, 124 S.Ct. 892 (U.S.,2004).19) SEC v. W. J.
Howey Co., 328 U.S. 293 (1946).

20) Thomas Lee Hazen, op. cit. p.39.

21) Hirk v. Agri—-Research Council, Inc., 561 F.2d 96 (7th Cir. 1977).

22) McGill v. American Land & Exploration Co., 776 F.2d 923 (10th Cir. 1985).

23) old AF-E S FHA T olEH FHsle “dAg £AA FE o]&7olgta
T2 AsE A, “mlw ANSANS S ANET, S, AgH A2s (S
Heh3], 2006), 3239].

24) Schofield v. First Commodity Corp. of Boston, 638 F.Supp. 4 (D.Mass., 1985).
25) Long v. Shultz Cattle Co., Inc., 881 F.2d 129 (5th Cir. 1989); S.E.C. v. Unique
Financial Concepts, Inc., 196 F.3d 1195 (11th Cir. 1999).

26) Integrated Research Services, Inc. v. Illinois Secretary of State, Securities
Dept., 765 N.E.2d 130 (ll.App. 1 Dist., 2002) .

27) Popovice v. Milides, 11 F.Supp.2d 638 (E.D.Pa., 1998).

28) Uselton v. Commercial Lovelace Motor Freight, Inc., 940 F.2d 564 (10th
Cir.1991) (ERISAE dW5dHe A&S AT + S A= 7HYAE T3] Hos
Al v A AlAIEATH.

29) Matassarin v. Lynch, 174 F.3d 549 (5th Cir. 1999).

30) ERISA7} A&5 = A& o2k SA §3(@)(2)°l oJate] FIHHATH)RE, AF
skl = SEA §10()¢ e A7l A el ou|7 d=dl, o] AbdeAE dise A
715 sl

31) Securities Act Release No. 33-6188 (Feb. 1. 1980). [SECE T2 olu 21S AA
sk oo Ao ¥4 YW (informal law-making)S 3dhi=dl, o= 9W

SECY] %3l == Ao deks Hol| Hgk W2l ostA] i wxsts s oo =
SECE AWs#Yy SEC Ruleg #ddAE H3S 7[IX= 2 Federal Administration
Procedure Act(@WaA AW, FAPA)o| ¢]&te] SEC Rules and Regulations, SEC
Forms ¢ AA, 714, #HA & Release® PH=Z i1AIgtt}y. 72]31 SECe= AW<dW
3 SEC Rules @4 d dds 7HAEZ Ao tigh $44<Q 2R 9l o= A7t
A8 o r AT ¢ A=A Ao g JEAQD Ao g IgS sk o2
5| FS No-Action Letterghal gho}].

32) S.E.C. v. International Loan Network, Inc., 968 F.2d 1304 (C.A.D.C.,1992).

33) Thomas Lee Hazen, The Laws of Securities Regulation(5th ed., 2005), p.46.

34) oo #etod= ARls, “v= AWTANY FAAET, HWAPE, A13d 45 (W] WARY
8t3], 2006), 165% ofstell ARk ol 3l

35) SA Schedule A

(4) the names and addresses of the directors or persons performing similar



functions, and the chief executive, financial and accounting officers, chosen or to be
chosen if the issuer be a corporation, association, trust, or other entity; of all
partners, if the issuer be a partnership; and of the issuer, if the issuer be an
individual; and of the promoters in the case of a business to be formed, or formed
within two years prior to the filing of the registration statement;

36) SA §2(a)

(2) The term "person" means an individual, a corporation, a partnership, an
association, a joint-stock company, a trust, any unincorporated organization, or a
government or political subdivision thereof. As used in this paragraph the term
"trust" shall include only a trust where the interest or interests of the beneficiary
or beneficiaries are evidenced by a security.

37) Partnership< 2] vehe] Zgtell sfjdets 7Iddelz2A, 3ol FaAds Ao
= Ao A Limited Partnership® T+&% a1, o]2]gt o n|o| A General Partnership®|#til
% gk

38) AEAIGI FE Tl e W
AFedede] FAE A s
g RS AL-F RS AL 1l
of fAbgh Ao ZA FAAEo] HAE AS ekt 3 A gk
39) Williamson v. Tucker, 645 F.2d 404 (5th Cir. 1981).

40) Goodwinn v. Elkins & Co., 730 F.2d 99 (3rd Cir. 1984).
41) Limited partnership= 7149 AFo thste] F3AMolL = Z
(general partner)@} zpale] EA7EN S Stm@ul QS WA Z3he] A= o }
&= FAAdZXgYdimited partner)e®  FAETH W= RE

partnership< 7199 |2 =43t U

42) S.E.C. v. Murphy, 626 F.2d 633 (9th Cir. 1980).

43) Steinhardt Group Inc. v. Citicorp, 126 F.3d 144 (3d Cir. 1997).

44) Del. Code Ann. Title 6 § 17-214 Limited partnerships as limited liability limited
partnerships.

o -

45) Thomas Lee Hazen, op. cit. p.54; James D. Cox & Thomas Lee Hazen,
Corporations(2d Edition), p.14

46) 1988y IRS(H=FA ¥4, Internal Revenue Service)7} AFAFA7F Helo] | F3sl=4
o Hlol] 3}e] Rule 88-76= F7Fste], LLCo|l Wdle]% Partnership¥ 72 wd3}bA
(pass—through taxation)& 3h= A& A3 TE 3 Morrissey v. Commissioner of
Internal Revenue, 296 U.S. 344, 56 S.Ct. 289 (U.S. 1935) #AoA Audo] A&
SFAY AR 7] (resemblance  test)oll  wEbA i) AAe] FTUFHFT  (centralized
management), i) 9473 (continuity), iii) 2 A (limited liability), iv) A9 AFY%=
(issue of transferable certificates) &9 4 7} 231 5 2 o|4te] =& 4st
2 AT 1997744 = olgf ]t 7)ol A& U=, LLC= 9 71+
Foln g Hlog HAEA A5 IRS7F 19979 9] FAMI 7SS AW HA sk A=
TS vpASI[26 CF.R. ss. 301.7701-4 (1997)] tax return?] 3|AMZ F=%&= 8719
ol &Hot=A &5 A= boxel AMIFAIZE AA checkdt=EH oA

_1



(check-in-box 7FA) AFAFA7F Aekx] F= 3 o]F A tiido] HA F== skl
o= LLC7F w5 atAl itk olel wteh 2k o] A= LLC g A4S Anlsto]
=9 ol

LLC &®le 71go]l #5384 Hdtt. IRS7F 1997 check-in-box #AS =37 A
B, QY LLC AAWE A9 2EHE LLCY saif2 A fAH 7150l
sdete AE5AY AR AFIER st 2Fo = HAE= RS 357 g st
gy, 199795 HE oy ek Akl glojAA LLCE T2 3Ake Ul glojAal Zol7t
Al = At

47) S.E.C. v. Shreveport Wireless Cable Television Partnership, 1998 WL 892948

(D.D.C. 1998).

48) 12}, Delaware Limited Liability Company Actol] ¢]3te] A-E LLCY AlYL 7

=4 Zozlolm g 19 XEL Z=Ho] H F {UtH[Great Lakes Chemical Corp. v.

Monsanto Co., 96 F.Supp.2d 376 (D.Del. 2000)].

49) Robinson v. Glynn, 349 F.3d 166 (4th Cir. 2003).

"Investor's membership interest in limited liability company (LLC), for which

investor served as treasurer and vice—-chairman of board of managers, did not

qualify as an “investment contract,” and thus was not within definition of “security”

under federal securities laws, where investor had negotiated for level of control

that allowed him to actively protect his interest, such as by requiring his approval

on indebtedness incurred outside normal course of business, which was inconsistent

with passive investment, and his lack of technical expertise in LLC's area of

business did not prevent his exercise of that control", "Investor's membership

interest in limited liability company (LLC) did not qualify as “stock” within definition

of security under federal securities laws, where interest was not denominated as

stock by the parties and did not possess the wusual characteristics of stock;

members of LLC did not share in profits in portion to number of their shares,

membership interests were not freely negotiable, as interests were first offered to

other members and conditions were placed on ownership by other transferees, and

pledgees of membership interests could acquire only distribution rights and not

control rights."

50) Stone v. Kirk, 8 F.3d 1079 (6th Cir. 1993).

51) dgpuj=wnl= o]ggh HolA Ab7lel aidabAnt, Hxo) ARYAZE A7 OE FoletEA ThA|
Al sfel sfgdital e Ao aolE Ser] Eeksit

52) AW, “FEFAYT AEA w3 HECFDY FdNdY 224

720y, AS7TE (AR89 3], 2006), 8. 245 14.

53) SEC v. Koscot Interplametary, Inc., 497 F.2d 473 (5th Cir. 1974).

54) SEC v. Glen W. Turner Enterprises, Inc., 474 F.2d 476 (9th Cir. 1973).

55) Securities Act Release No. 5211 (1971).

56) SEC v. SG Ltd., 265 F.3d 42 (1st Cir. 2001).

57) ARFA o= mapol A FaFele wE AFArt 94X HAAE AfstdAl A

2 dst:=  apartment®t, IFTAEE  FEAFHA(strata  title)d Aol  HE

condominium(condo)® &} wahA, vl 54 condoztal dHH 7 yhe of
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SME9} 72 Ao|A Wk condoi= residential condoﬁa‘r resort condo’} Y=H|, T U
= Zx = 7l resort condoEZA 92 vl A FokA e AEEY Exe gona o7
N 222 Wi

58) Revak v. SEC Realty Corp., 18 F.3d 81 (2d Cir.1994).
59) Wals v. Fox Hills Development Corp., 24 F.3d 1016(7th Cir. 1994).
60) Thomas Lee Hazen, op. cit. p.49.
61) Wieboldt v. Metz, 355 F.Supp. 255 (S.D.N.Y. 1973).
62) International Brotherhood of Teamsters v. Daniel, 439 U.S. 551 (1979).
63) sale-leaseback 7]¢¢] B3l F54ibs T2 a87|e wxstdA SAld Ad
AA kS AAste] AL o] &sk= Alekeltt. 719 PAHANAE AEs A &8
T Qar F-5Ake] ThAM S o Qg riskell A Blojd 4= vk G o] At
64) S.E.C. v. Edwards, 540 U.S. 389, 124 S.Ct. 892 (2004).
65) Alan R. Palmiter, Securities Regulation (3rd ed., 2005), p.51.
66) Thomas Lee Hazen, op. cit. p.47.
67) Silver Hills Country Club v. Sobieski, 55 Cal.2d 811, 361 P.2d 906 (CAL. 1961).
68) State by Commissioner of Securities v. Hawaii Market Center, Inc., 52 Haw.
642, 485 P.2d 105 (Hawaii 1971).
69) King v. Pope, 91 S.W.3d 314 (Tenn. 2002).
70) SEC No Action Letter Sept. 23, 1993; SEC No Action Letter July 30, 2004.
71) CDE 238°] AaxES flstd AnkAoA Taste YA daFTAZA a7t 1
AE AL W77 ke Aol olge] AAe] Asith whebA, AEAIG 58 FA A o
g HE A3x Allse ‘32 ZAE SFEA duETHTE a8 TFAEEAA ALt
BAHow AR
72) SA §12 Civil Liabilities Arising in Connection with Prospectuses and
Communications
(a) In general

Any person who—-
(1) offers or sells a security in violation of section 5, or
(2) offers or sells a security (whether or not exempted by the provisions of section
3, other than paragraphs (2) and (14) of subsection (a) of said section), ..., shall be
liable, subject to subsection (b), to the person purchasing such security from him,
who may sue either at law or in equity in any court of competent jurisdiction, to
recover the consideration paid for such security with interest thereon, less the
amount of any income received thereon, upon the tender of such security, or for
damages if he no longer owns the security.
73) Tcherepnin v. Knight, 389 U.S. 332, 88 S.Ct. 548 (1967).
74) Marine Bank v. Weaver, 455 U.S. 551 (1982)
“The Court of Appeals also concluded that a certificate of deposit is similar to any
other long-term debt obligation commonly found to be a security. In our view,
however, there is an important difference between a bank certificate of deposit and

other long-term debt obligations. This certificate of deposit was issued by a



federally regulated bank which is subject to the comprehensive set of regulations
governing the banking industry. Deposits in federally regulated banks are protected
by the reserve, reporting, and inspection requirements of the federal banking laws;
advertising relating to the interest paid on deposits is also regulated. In addition,
deposits are insured by the Federal Deposit Insurance Corporation.”

75) Tcherepnin v. Knight, 389 U.S. 332, 88 S.Ct. 548 (U.S.Il. 1967).

76) SEC v. Variable Annuity Life Ins. Co., 359 U.S. 65 (1959).

77) Otto v. Variable Annuity Life Ins. Co., 814 F.2d 1127 (7th Cir. 1986).

78) Securities Act Release No. 6645 (1986).

79) United Housing Foundation v. Forman, 421 U.S. 837 (1975)

"Respondents maintained that the following material facts were omitted: (i) the
original estimated cost had never been adhered to in any of the previous
Mitchell-Lama projects sponsored by UHF and built by CSI; (ii) petitioners knew
that the initial estimate would not be followed in the present project; (iii) CSI was a
wholly owned subsidiary of UHF; (iv) CSI's net worth was so small that it could not
have been legally held to complete the contract within the original estimated costs;
(v) the State Housing Commissioner had waived his own rule regarding liquidity
requirements in approving CSI as the contractor; and (vi) there was an additional
undisclosed contract between CSI and Riverbay."

80) United Housing Foundation v. Forman, 421 U.S. 837 (1975)

“The Court of Appeals held that the state agency was independent and distinct
from the State itself and therefore was a ‘person’ for purposes of s 1983, that both
the agency and the State had waived immunity under s 32(5) of the Private
Housing Finance Law, and that the State had also implicitly waived its immunity by
voluntarily participating in the sale of securities, an area subject to plenary federal
regulation. See Parden v. Terminal R. Co., 377 U.S. 184, 84 S.Ct. 1207, 12 L.Ed.2d
233 (1964). In view of our disposition of these cases we do not reach these
issues.”

81) (&) “While the record does not indicate precisely why the term ‘stock’ was
used for the instant transaction, it appears that this form is generally used as a
matter of tradition and convenience. ‘(Iln searching for the meaning and scope of
the word ‘security’ in the Act(s), form should be disregarded for substance and the
emphasis should be on economic reality."”

82) (Y+&) “By contrast, when a purchaser is motivated by a desire to use or
consume the item purchased-‘to occupy the land or to develop it themselves, as
the Howey Court put it, ibid.—the securities laws do not apply.”

83) (&) “In holding that there is no federal jurisdiction, we do not address the
merits of respondents' allegations of fraud. Nor do we indicate any view as to
whether the type of claims here involved should be protected by federal regulation.
We decide only that the type of transaction before us, in which the purchasers

were interested in acquiring housing rather than making an investment for profit, is



not within the scope of the federal securities laws.”

84) Alan R. Palmiter, op. cit. p.51.

85) Fredriksen v. Poloway, 637 F.2d 1147 (7th Cir. 1981)
“Plaintiffs' second argument is that the transaction here meets the requirements of
a securities investment under the “economic reality” test announced in Forman. The
“economic reality” test for determining the existence of a security involves three
elements: (1) an investment in a common venture; (2) premised on a reasonable
expectation of profits; (3) to be derived from the entrepreneurial or managerial
efforts of others. Forman, 421 U.S. at 852, 95 S.Ct. at 2060. The first and third
elements of this analysis are in issue here.”

86) Sutter v. Groen, 687 F.2d 197 (11th Cir. 1982).

87) Golden v. Garafalo, 678 F.2d 1139 (2d Cir. 1982)

“Plaintiffs brought complaint against defendant arising from sale of 100 percent of
stock of a corporation from defendant to plaintiffs, alleging federal securities law
violations and state law claims. Motion for dismissal was granted by the United
States District Court for the Southern District of New York, William C. Conner, J.,
521 F.Supp. 350, and plaintiffs appealed. The Court of Appeals, Ralph K. Winter,
Jr., Circuit Judge, held that conventional stock in business corporations is “security”
within meaning of 1933 and 1934 securities laws whether or not underlying
transaction involves sale of business to one who intends to manage it, and “sale of
business” doctrine is not to be recognized. Reversed. Lumbard, Circuit Judge,
dissented and filed opinion.”[West Headnotes].

88) (Y¥F¥) “As we also recognized in Forman, the fact that instruments bear the
label “stock” is not of itself sufficient to invoke the coverage of the Acts. Rather,
we concluded that we must also determine whether those instruments possess
“some of the significant characteristics typically associated with” stock, recognizing
that when an instrument is both called “stock” and bears stock's usual
characteristics, “a purchaser justifiably [may] assume that the federal securities
laws apply,” We identified those characteristics usually associated with common
stock as (i) the right to receive dividends contingent upon an apportionment of
profits; (i) negotiability; (iii) the ability to be pledged or hypothecated; (iv) the
conferring of voting rights in proportion to the number of shares owned; and (v)
the capacity to appreciate in value.”

89) (¥+) “ ... as Dennis and Bolten had no intention of running the sawmill
themselves. Ivan Landreth apparently stayed on to manage the daily affairs of the
business. Some commentators who support the sale of business doctrine believe
that a purchaser who has the ability to exert control but chooses not to do so may
deserve the Acts' protection if he is simply a passive investor not engaged in the
daily management of the business.”

90) AHEAIZ I FEFARN HF HE A4z A3FLS 71l Aol
at7] flete] WG ofFHolgowA HEHPoR HFste .15 Z2E 7]
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o @ Y ATFAOR FAHE ol oF FEAHW ¥R WL A} 87Y
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2
92) SEA §3(a)
(10) ... but shall not include currency or any note, draft, bill of exchange, or

banker's acceptance which has a maturity at the time of issuance of not exceeding
nine months, exclusive of days of grace, or any renewal thereof the maturity of
which is likewise limited.

93) SA §3(a)7} “Except as hereinafter expressly provided, the provisions of this
title shall not apply to any of the following classes of securities: "8}al 1338}, A}
7Ia A28 §17(c)= §39] 28-S At WA A o8 A gkt

94) Mosley v. State, 253 Ga.App. 710, 560 S.E.2d 305 (Ga.App.,2002).

95) ExH/AdA o] W (investment/commercial dichotomy)o|#t1% 3TtHThomas Lee
Hazen, op. cit., p.58).

96) Lino v. City Investing Co., 487 F.2d 689 (3rd Cir. 1973).

97) C.N.S. Enterprises v. G&G Enterprises, 508 F.2d 1354 (7th Cir. 1975).

98) James v. Meinke, 778 F.2d 200 (5th Cir. 1985).

99) Great Western Bank & Trust v. Kotz, 532 F.2d 1252 (9th Cir. 1976).

100) 1AL 7lEel gk w2 A<, ‘v AUSANY Fd9 d7, TSEst
A8Y A2s(FdHsts], 2006), 334H F=x.

101) “&F A 71" o2 MYs7|E shoh(AlQls, A=, 335W).

102) Exchange Nat. Bank of Chicago v. Touche Ross & Co., 544 F.2d 1126 (2d Cir.
1976).

103) Chemical Bank v. Arthur Andersen & Co., 726 F.2d 930 (2d Cir. 1984).

“We simply add notes evidencing loans by commercial banks for current operations

’

to the categories previously listed.”

104) (i) “Unlike ‘stock’ we said, “ ‘note’ may now be viewed as a relatively
broad term that encompasses instruments with widely varying characteristics,
depending on whether issued in a consumer context, as commercial paper, or in
some other investment context.” ... “Thus, the phrase ‘any note’ should not be
interpreted to mean literally ‘any note’, but must be understood against the
backdrop of what Congress was attempting to accomplish in enacting the Securities
Acts”.

105) (¥4%) “The Second Circuit's ‘family resemblance’ approach begins with a



presumption that any note with a term of more than nine months is a security.
Recognizing that not all notes are securities, however, the Second Circuit has also
devised a list of notes that it has decided are obviously not securities. Accordingly,
the ‘family resemblance’ test permits an issuer to rebut the presumption that a note
is a security if it can show that the note in question ‘bear[s] a strong family
resemblance’ to an item on the judicially crafted list of exceptions, or convinces the
court to add a new instrument to the list, ...”

106) (4F) “We reject the approaches of those courts that have applied the Howey
test to notes; Howey provides a mechanism for determining whether an instrument
is an investment contract.”

107) (¥F) “We agree that the items identified by the Second Circuit are not
properly viewed as securities. More guidance, though, is needed. It is impossible to
make any meaningful inquiry into whether an instrument bears a ‘resemblance’ to
one of the instruments identified by the Second Circuit without specifying what it is
about those instruments that makes them non-securities.”

108) (¥+&) “An examination of the list itself makes clear what those standards
should be. In creating its list, the Second Circuit was applying the same factors that
this Court has held apply in deciding whether a transaction involves a security.”
109) ($<%) “First, we examine the transaction to assess the motivations that would
prompt a reasonable seller and buyer to enter into it. If the seller's purpose is to
raise money for the general use of a business enterprise or to finance substantial
investments and the buyer is interested primarily in the profit the note is expected
to generate, the instrument is likely to be a security.”

110) (&%) “Second, we examine the ‘plan of distribution’ of the instrument, to
determine whether it is an instrument in which there is “common trading for
speculation or investment.”

111) (¥+) “Third, we examine the reasonable expectations of the investing public.”
112) (&%) “Finally, we examine whether some factor such as the existence of
another regulatory scheme significantly reduces the risk of the instrument, thereby
rendering application of the Securities Acts unnecessary.”

113) (¥35) “Applying the family resemblance approach to this case, we have little
difficulty in concluding that the notes at issue here are ‘securities’. Ernst & Young
admits that “a demand note does not closely resemble any of the Second Circuit's
family resemblance examples.”

114) (&%) “Respondent concludes from this rule that the ‘maturity’ of a demand
note within the meaning of § 3(a)(10) is immediate, which is, of course, less than
nine months. Respondent therefore contends that the notes fall within the plain
words of the exclusion and are thus not ‘securities’(these notes, which were sold in
a large scale offering to unsophisticated members of the public, plainly should not
fall within the exclusion).”

115) (%) “Assume ing that Congress intended to create a bright-line rule



exempting from coverage of the securities laws all notes of less than nine months'
duration on ground that short—term notes are sufficiently safe that the securities
laws need not apply, exemption did not cover demand notes, which did not
necessarily have short terms, since demand could be made years or decades into
the future”.

116) (¥+) “For the foregoing reasons, we conclude that the demand notes at issue
here fall under the ‘note’ category of instruments that are ‘securities’ under the
1933 and 1934 Acts. We also conclude that, even under respondent's preferred
approach to § 3(a)(10)'s exclusion for short-term notes, these demand notes do not
fall within the exclusion. Accordingly, we reverse the judgment of the Court of
Appeals and remand the case for further proceedings consistent with this opinion.”
117) g9 fdoA At 2oz Ao 214 AR AFAANE AA
B 71ZE oldlell shrl® aivkd AEo] dEbxle ZlolAnt o] Ak AFee a%A
o A 9-gta(Although the result might be different if the design of the transaction
suggested that both parties contemplated that demand would be made within the
statutory period, that is not the case before us) Ao 24 whd degZHFofso] S
o wjujol oA FFAAZE TFLRFH 9L oo AFAAGT|E & Aol
SHo] o= AL AT

118) Thomas Lee Hazen, op. cit. p.59.
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